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Summary

The policy aims to provide local clarification and guidance for Trust managers and staff on
the application of the Working Time Regulations.
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Data Protection Act 2018 (General Data Protection Regulation — GDPR) Legislation

The Trust has a duty under the Data Protection Act 2018 and General Data Protection
Regulations 2016/679 to ensure that there is a valid legal basis to process personal and
sensitive data. The legal basis for processing must be identified and documented before
the processing begins. In many cases we may need consent; this must be explicit,
informed, and documented. We cannot rely on opt out, it must be opt in.

Data Protection Act 2018 and General Data Protection Regulations 2016/679 is applicable
to all staff; this includes those working as contractors and providers of services.

For more information about your obligations under the Data Protection Act 2018 and
General Data Protection Regulations 2016/679 please see the Information Use Framework
Policy or contact the Information Governance Team

Royal Cornwall Hospital Trust rch-tr.infogov@nhs.net
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Introduction

1.1

1.2.

1.3.

1.4.

1.5.

1.6.

The Working Time Regulations came into force on 1 October 1998 in order to
implement the provisions of the European Working Time Directive in the UK on
the organisation of working time and young workers. The regulations are
concerned with improving the health and safety protection for workers and
address a number of rights including limits on hours of work, rest periods,
night working and annual leave.

A summary of the regulations is contained in Section 27 of the National Terms
and Conditions of Service Handbook, a copy of which is available at:

https://www.nhsemployers.org/tchandbook/part-4-employee-relations/section-
27-working-time-requlations

The Royal Cornwall Hospitals NHS Trust (the Trust) is committed to the health
and safety of its staff and welcomes the Working Time Regulations as a control
on the working time of its workers. The Trust accepts that, in certain
circumstances, excessive working hours can lead to poor performance (due to
tiredness) and, more importantly, staff may suffer detriment to their health. At the
same time the Trust acknowledges that some of its workers will choose to
exercise relative freedom in the hours that they work and the breaks they take.

This policy summaries the regulations to assist managers to comply with the
Directive. They are not exhaustive and cannot cover every aspect of the
regulations. Any queries should be directed to the appropriate Human
Resources (HR) practitioner.

Staff must suffer no detriment because they have exercised any of their
entitlements under the regulations.

This version supersedes any previous versions of this document.

Purpose of this Policy/Procedure

The purpose of this policy is to provide local clarification and guidance for Trust
managers and staff on the application of the Working Time Regulations.

Scope

3.1.

3.2.

3.3.

The Working Time Regulations gives rights to workers.

The term worker includes employees working under a contract of employment
and other individuals who work under a contract to personally perform any work
or services for the Trust (except for the genuinely self-employed) who are age 18
or over. This includes Kernowflex workers.

Doctors in training are excluded from the provisions of the agreement. Further
information regarding the separate arrangements that apply can be obtained
from the Trust’s Medical Staffing department.
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3.4. Special regulations apply to the following groups:

e Young workers (any person under 18)

e Children below the maximum compulsory school age (16 at present)

3.5. Further advice about these groups can be obtained from the local HR
practitioner and the Health and Safety Policy, Procedure and Guidance for the
Safe Management of Young People in the Work Environment, a copy of which is

available from the Health and Safety folder on the Trust's Document Library.

3.6. Agency staff are also covered by the Regulations. In these situations,
responsibility for working hours lies with the agency while responsibility to
ensure compliance with the requirements for in-work breaks lies with the Trust.

Definitions / Glossary

Working Time - any period during which an individual is working at the
employer’s disposal and carrying out their activity or duties including
relevant training (See also section 6.1.2.)

Relevant Training - work experience or training provided on a training
course or programme of training for an individual’s employment

Maximum Weekly Working Time - average of 48 hours per week over a 17-
week reference period (although the Regulations provide that individuals can
choose to work longer through completion of an opt-out form). In exceptional
circumstances the reference period may be extended by local agreement to
a maximum of 52 weeks

On call - workers who are on call (ie available to work if called upon) will be
regarded as working from the time they are required to undertake any work-
related activity. Where workers are on call, but otherwise free to use the time
as their own, this will not count towards working time

Night Time - a period of at least seven hours which includes the period from
midnight to five am

Night Worker - someone who is classed as working daily for at least three
hours during night time hours as a normal course. Employers should ensure
that the normal hours of their night workers do not exceed an average of
eight hours in any 24-hour period over a 17-week period

s Where it is not possible to apply the night limit then compensatory rest
must be given equivalent to the average amount of hours in excess of
eight that the worker was required to work in a 24-hour period

% Night workers whose work involves special hazards or heavy physical
or mental strain cannot work more than eight hours in any 24-hour
period during which the night worker performs night work
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% Work will be regarded as involving special hazards or heavy strain if it
has been recognised as involving significant risk in a risk assessment
made under the Management of Health and Safety at Work
Regulations 1999

X/
°e

Night workers are entitled to a health assessment before being
required to perform night work and at regular intervals afterwards to
ascertain their fitness to undertake the duties they have been
assigned (please see section 6.3)

e Normal Hours - those which are regularly worked and/or fixed by the
contract of employment. The calculation is not affected by absence from
work as the worker’s normal hours of work will remain the same regardless
of the actual hours worked. Time worked as overtime is not normal work
unless a worker’s contract fixes a minimum number of hours.

e Rest - any period which is not working time
» Rest Breaks and Rest Periods

% Daily Rest - not less than 11 hours’ consecutive rest in
each 24-hour working period and to give compensatory rest
if this is not possible

% Weekly Rest - not less than 24 hours in each seven-day
period and to give compensatory rest if this is not possible

% Rest in Work - minimum 20-minute break if working day is
longer than six hours

> Annual leave

% Statutory Annual Leave - a worker’'s minimum entitiement
to paid holiday as set out in the Working Time Regulations -
5.6 weeks of contracted hours, including public holidays,
per year

K/

% Contractual Leave - an employee’s entitlement to paid
holiday as set out in their contract of employment and in
accordance with the relevant NHS terms and conditions of
service

e Further detail, and guidance on how to implement these limits and
entitlements, is given in section 6.

Ownership and Responsibilities

5.1. Role of the Chief People Officer

The Chief People Officer has overall responsibility for the implementation of this
policy.
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5.2. Role of the Managers

Managers must ensure:

The regulations outlined in this document are adhered to at all times

All staff managed by them are made aware of this policy and understand
their responsibilities in relation to it

Their staffing rotas are Working Time Regulation compliant so that staff
are able to take their entitled rest period(s) and breaks to reduce the risk
of fatigue, loss of concentration and associated stress or are given
compensatory rest if this is not possible

They maintain accurate records pertaining to annual leave and public
holidays taken

They maintain accurate records of all opt-out agreements for their area of
responsibility, placing a copy on the individual's personal file and
reporting these to Payroll as directed on the opt-out form (See Working
Time Regulations Policy Supporting Documents, Appendix 1)

All night workers are offered a health assessment prior to the
commencement of their night work, and yearly thereafter, ensuring a
record of all assessments undertaken is maintained

The staff they manage are made aware of the Trust’s Additional
Employment Policy and are aware of their responsibilities in relation to it

5.3. Role of Individual Staff

All staff members must ensure:

Take appropriate rest breaks in agreement with their line manager and in
line with this policy

Inform their line manager of any additional employment (including any
Kernowflex and/or agency work) maintaining a record of the hours
worked and completing an opt-out form as appropriate

Make their line manager aware if they believe that their working pattern is
in breach of this policy

Contact their line manager where they are uncertain as to the application
of any aspect of the regulations

5.4. Role of Human Resources

HR practitioners will provide advice and guidance to managers on the
appropriate application and implementation of the Working Time Regulations.
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5.5. Role of People Information Unit

The People Information Unit will generate reports as required on staff who have
signed opt-out agreements.

6. Standards and Practice

6.1. Maximum Working Time Limits

6.1.1.

6.1.2.

The Reference Period

In accordance with the National Terms and Conditions of Service, the
normal reference period will be 17 weeks. However, in exceptional
circumstances, for those health professionals involved in the need for
continuous care relating to the reception, treatment or care of patients,
their reference period may be extended by agreement with Staff-Side
to a maximum 52-week agreement.

Maximum Weekly Working Time

6.1.2.1.

6.1.2.2.

6.1.2.3.

6.1.2.4.

6.1.2.5.

Workers will not normally be expected to work more than
48 hours per week over a 17-week reference period. In
exceptional circumstances the reference period may be
extended by local agreement to a maximum of 52 weeks.

Working time is defined as the time during which a worker
is ‘working’ at the ‘employer’s disposal’ and ‘carrying out
activities’. For the time to be working time all three
elements must be satisfied.

On call — time spent on call at the workplace is considered
working time. Where workers are required to only be
contactable at all times when on call then only time linked
to the actual work undertaken is to be regarded as working
time.

Home working — time working at home will only be
counted as working time when it has been sanctioned in
advance by the line manager.

Work with another employer — in accordance with the
Trust’s Additional Employment Policy (a copy of which is
available from the Trust document library) Trust staff are
responsible for notifying their managers of all additional
work whether or not this work makes them exceed the 48-
hour limit. The working time limit covers all hours worked
by an individual for all employers during a seven-day
period. All employers have a legal obligation to:

R

% Take reasonable steps to ensure that workers are
not working beyond the statutory limit

Working Time Regulations Policy V4.0
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6.1.3.

6.1.2.6.

« That there is a system in place to ensure they are
asked to declare additional hours worked for
another employer, and

% That they provide adequate rest breaks according
to the hours worked for them

If a worker does not disclose additional employment to the
Trust they may be in breach of the Trust’'s Declaration of
Interest Policy for RCHT and may be managed in line with
the Trust’s Disciplinary Policy and Procedure.

Individual Option to Work More Than 48 Hours Per Week (opt-out
agreement)

6.1.3.1.

6.1.3.2.

6.1.3.3.

6.1.3.4.

6.1.3.5.

6.1.3.6.

In exceptional cases, and in line with the Regulations,
workers may choose to agree to work more than the 48
hours’ average weekly limit by signing an opt-out
agreement (See Working Time Requlations Policy
Supporting Documents, Appendix 1).

In considering an opt-out agreement, individuals should
have due regard to their own responsibilities. This includes
maintaining their own professional standards of practice,
considering their individual circumstances and impact of
working additional hours on personal well-being and ability
to attend work regularly. A decision to exercise this option
is entirely an individual, voluntary one and no pressure
should be placed on a worker to take this option.

If a worker does not wish to sign an opt-out agreement,
then they should not be granted or offered additional work
that would take them over the 48 hours per week.

It is unlawful to victimise or dismiss a worker for refusing
to sign an opt-out agreement. Any attempt to pressurise
staff to sign an opt-out agreement will be dealt with under
the Trust’s Resolution Policy and/or Disciplinary Policy
and Procedure as appropriate.

The opt-out agreement may relate to a specific period or
apply indefinitely. The agreement may be terminated by
the worker giving three months’ notice in writing.
Managers must ensure that the opt-out agreement is kept
on an individual’s personal file and that a copy is sent to
the Workforce Information Officer in Payroll (See Working
Time Requlations Policy Supporting Documents, Appendix
1).

Managers must also take adequate steps to ensure that
patient care is not affected as a result of workers working
over their maximum weekly limit.

Working Time Regulations Policy V4.0
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6.1.4.

Records

6.1.4.1.

6.1.4.2.

Managers are required to maintain, retain and make
available records for two years to show that they have
complied with the provisions laid out in the Regulations in
respect of the maximum weekly working time; rest breaks;
daily rest; weekly rest and night work and, where there is
entitlement to compensatory rest, this is provided for.

Managers should identify the current systems for
recording hours and satisfy themselves that they are
adequate to show the extent of compliance. Where no
such record system is currently in place then it is the
responsibility of managers to introduce and maintain
adequate records. Examples of systems that can be used
include: paper or electronic records (e-roster); off-duties;
flexi-time records; departmental diary systems. Whatever
system is used, actual as opposed to rostered hours must
be recorded. There is no requirement for the actual
working hours of ‘opted out’ workers to be recorded
although an up-to-date record of all workers who have
signed opt-out agreements must be maintained.

6.2. Rest Breaks and Rest Periods

6.2.1.

6.2.2.

Minimum Daily Rest Periods

6.2.1.1.

6.2.1.2.

Workers should normally have a rest period of not less
than 11 hours in each 24-hour period and individuals
should be rostered wherever possible to work shift
patterns that take account of this requirement. (It is not
necessary for the 11 hours to fall within the same calendar
day provided they are consecutive).

However, this may not always be possible for workers
involved in the continuity of care of patients. For such
workers, it may be necessary to work a mixture of shifts
within a week to provide optimum levels of patient care.
Where, due to the needs of the service, it is not possible
for this daily rest period to be given, a period of equivalent
compensatory rest should be provided. In these situations,
managers should keep records and local arrangements
should be agreed to ensure that a period of equivalent
compensatory rest (see paragraph 6.2.4) is provided.

Minimum Weekly Rest Periods

All employees should receive an uninterrupted weekly rest period of 35
hours (including the 11 hours of daily rest) in each seven-day period
for which they work for the Trust. Where this is not possible, they
should receive equivalent rest over a 14-day period either as one 70-
hour period or two 35-hour periods.

Working Time Regulations Policy V4.0
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6.2.3.

Rest Breaks at Work

6.2.3.1

6.2.3.2

6.2.4.1.

6.2.4.2.

6.2.4.3.

Where the working day is longer than six hours, all
workers are entitled to take an unpaid break of at least 20
minutes. Rest breaks must be taken during the period of
work and should not be taken either at the start or the end
of a period of working time. Individuals should be able to
take this rest break away from their work station. In
exceptional circumstances where the minimum 20-minute
rest break cannot be taken then a period of equivalent
compensatory rest (see paragraph 6.2.4.) should be
given. Line managers should ensure that provision is
made to allow compensatory rest to be taken. Existing
arrangements which already provide for breaks of more
than 20 minutes (e.g., lunch breaks) will meet the
requirement of this provision and no further action is
needed.

In circumstances where work is repetitive, continuous or
requiring exceptional concentration the Trust must ensure
the provision of adequate rest breaks as an integral part of
their duty to protect the health and safety of their workers.
In such circumstances advice from the Trust’s
Occupational Health Department should be
sought.Compensatory Rest

Where a worker is required to work during any time which
Is supposed to be rest time, i.e., during a rest break or rest
period (daily or weekly), then they must be permitted to
take equivalent time (same number of hours/minutes lost)
of compensatory rest.

Wherever possible, compensatory rest should be taken as
soon as possible and built into the normal working pattern.
Most workers will have at least 11 hours’ rest in each 24-
hour period and therefore it is likely that compensatory
rest can be taken within a 24-hour period.

For example:

e |If a worker received a nine-hour rest period (instead
of 11) on a Wednesday evening there would be two
hours’ compensatory rest to be taken at another time

¢ On the Thursday and Friday, they work from 9am to
5pm. This means that on Thursday night they had 16
hours’ rest which is an additional five hours’ rest
above the 11-hour requirement. As such the two
hours’ compensatory rest will have been given at that
time

Working Time Regulations Policy V4.0
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6.2.4.4. In cases where an individual’s standard daily rest period
exceeds 11 hours and an interruption means they would
still receive an 11-hour rest period no further rest would
need to be given as it would already be accounted for.

6.3. Night Working

6.4.

6.3.1.

6.3.2.

6.3.3.

6.3.4.

6.3.5.

6.3.6.

Please refer to Definitions/Glossary (Section 4).

Health assessments are already undertaken within the normal
recruitment process and are available to night workers as required.
However, in addition, night workers are entitled to request further
assessments on an annual basis.

The Trust’s Occupational Health department will undertake these
assessments and issue fitness for work statements. The standard
assessment will initially involve completion of a simple questionnaire
which will be reviewed by Occupational Health.

A Night Workers’ Questionnaire is available from the Occupational
Health website accessible from Managers’ Shelf.

If Occupational Health advise that a night worker is suffering from
health problems connected with night work, then the Trust will make
reasonable attempts to transfer the worker to suitable day time work on
either a temporary or permanent basis, if available, with pay and
conditions of service appropriate to day work.

On an annual basis (advisedly at the individual’s appraisal meeting)
managers will need to remind night workers of their right to self-refer to
Occupational Health for a further health assessment. This will fulfil the
obligation to maintain a record of night workers being offered a health
assessment. (See Working Time Regulations Policy Supporting
Documents, Appendix 2 Health Assessments for Night Workers’
record).

Statutory Annual Leave

6.4.1.

6.4.2.

Under the Regulations a worker’'s minimum statutory entitlement to paid
holiday is 5.6 weeks’ of contracted hours, including public holidays, per
year.

However, all Trust employees, in accordance with the relevant NHS
terms and conditions of service, have a contractual annual leave
entitlement that is equal to or greater than that contained in the Working
Time Regulations. Further information is available from the Trust’s
Annual Leave Policy, a copy of which can be accessed via the Trust’'s
document library and the relevant terms and conditions of service for
Medical and Dental staff.

Working Time Regulations Policy V4.0
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7. Dissemination and Implementation

7.1.

A copy of the policy will be stored electronically in the HR section of the Trust’'s

document library on the Internet/Intranet site.

7.2.

A copy of the policy will be circulated to HR practitioners to enable them to

support the implementation of the policy.

7.3.

Staff-Side representatives, via the officers of the JCNC and JLNC, will be

advised of the issue of the new policy.

8. Monitoring compliance and effectiveness

Information
Category

Detail of process and methodology for monitoring
compliance

Element to be
monitored

e Hours worked by workers in excess of 48 hours (this will
exclude workers who are contracted to work nine to five
unless in the view of the relevant manager there is a
reasonable prospect of an individual exceeding 48 hours
per week)

e Number of opt-out agreements completed

e Number of night-worker assessments undertaken

Lead

Chief People Officer

Tool

e Records/E-Roster (see Section 6.1.4)
e Opt-out agreements reported by People Information Unit

e Occupational Health records of the number of night-worker
assessments undertaken

Frequency

The information will be monitored and reported on an annual
basis. The analysed information will be triangulated to ensure all
staff who work in excess of 48 hours per week have completed an
opt-out agreement and night workers have been offered a health
assessment.

Reporting
arrangements

e POD - People and Organisational Development
e JCNC - Joint Consultancy Negotiation Committee.

Acting on
recommendations
and Lead(s)

The Chief People Officer will ensure subsequent
recommendations are pursued. This may include the development
of an action plan to address any deficiencies within an agreed time
frame.

Change in practice
and lessons to be
shared

Any system improvements agreed via the action planning process
will be actioned in partnership with Staff-Side within three months.
Lessons will be shared with all the relevant stakeholders. Any
revision to policy will be communicated to staff.
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10.

Updating and Review

9.1.

9.2.

The policy will be reviewed every three years or earlier in view of any
developments which take place that may include legislative changes, national
policy instruction (NHS or Department of Health), Trust Board decision, or
request by either party.

Where the revisions are minor, e.g., amended job titles or changes in the
organisational structure, approval can be sought from the Executive Director
responsible for signatory approval and can be re-published accordingly without
having gone through the full consultation and ratification process.

Equality and Diversity

10.1.

10.2.

10.3.

This document complies with the Royal Cornwall Hospitals NHS Trust service
Equality and Diversity statement which can be found in the 'Equality, Diversity
and Inclusion Policy' or the Equality and Diversity website.

Royal Cornwall Hospitals NHS Trust is committed to a Policy of Equal
Opportunities in employment. The aim of this policy is to ensure that no job
applicant or employee receives less favourable treatment because of their race,
colour, nationality, ethnic or national origin, or on the grounds of their age,
gender, gender reassignment, marital status, domestic circumstances, disability,
HIV status, sexual orientation, religion, belief, political affiliation or trade union
membership, social or employment status or is disadvantaged by conditions or
requirements which are not justified by the job to be done. This policy concerns
all aspects of employment for existing staff and potential employees.

Equality Impact Assessment

The Initial Equality Impact Assessment Screening Form is at Appendix 2.
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http://doclibrary-rcht-intranet.cornwall.nhs.uk/GET/d10139582
https://www.nhsemployers.org/topics/pay-pensions-and-reward/medical-and-dental-pay-and-contracts
https://www.nhsemployers.org/topics/pay-pensions-and-reward/nhs-terms-and-conditions-service-agenda-change
https://www.legislation.gov.uk/uksi/1998/1833/contents/made

Version

Changes Made

Date Number Summary of Changes by
Full policy review resulting in minor changes
including:
e Transfer to current Trust approved
template
e Update of job titles. Nicole
e Policy titles Steinkruger,
March V4.0 | People Policy,
2023 : e Refreshed opt-out agreement (AppendiX | Risk and
3) Governance
e Removal of Appendix 3 (Opt-Out Manager

Agreement) and Appendix 4 (Records of
Health Assessments for Night Workers)
and placed in to Working Time
Requlations Policy Supporting
Documents.

All or part of this document can be released under the Freedom of Information Act

2000

This document is only valid on the day of printing

Controlled Document

This document is to be retained for 10 years from the date of expiry.

This document has been created following the Royal Cornwall Hospitals NHS Trust
Policy for the Development and Management of Knowledge, Procedural and Web

Documents (The Policy on Policies). It should not be altered in any way without the

express permission of the author or their Line Manager.
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Appendix 2. Equality Impact Assessment

Section 1: Equality Impact Assessment (EIA) Form

The EIA process allows the Trust to identify where a policy or service may have a negative
impact on an individual or particular group of people.

For guidance please refer to the Equality Impact Assessment Policy (available from the
document library) or contact the Equality, Diversity and Inclusion Team
rcht.inclusion@nhs.net

Information Category

Detailed Information

Name of the strategy / policy / proposal /
service function to be assessed:

Working Time Regulations Policy V4.0

Directorate and service area:

Human Resources

Is this a new or existing Policy?

Existing

Name of individual completing EIA
(Should be completed by an individual with
a good understanding of the Service/Policy):

Nicole Steinkruger, People, Risk, Policy and
Governance Manager

Contact details:

rch-tr.humanresources@nhs.net

Information Category

Detailed Information

1. Policy Aim - Who is the | To provide local clarification and guidance for Trust
Policy aimed at? managers and staff on the application of the Working Time
(The Policy is the Regulations
Strategy, Policy,
Proposal or Service
Change to be assessed)

2. Policy Objectives The policy is concerned with improving the health and safety
protection for workers and addresses a number of rights,
including limits on hours of work, rest periods, night working
and annual leave

3. Policy Intended To ensure compliance with the Working Time Regulations

Outcomes
4. How will you measure Monitoring the number of opt-out arrangements, night worker
each outcome? assessment referrals and grievances related to the Working
Time Regulations
5. Who is intended to All staff, with the exception of Young Workers and Children

benefit from the policy?

below the maximum compulsory age to whom special
regulations will apply

Working Time Regulations Policy V4.0
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Information Category

Detailed Information

6a. Who did you consult
with?

(Please select Yes or No
for each category)

e Workforce: Yes
e Patients/ visitors: No
e Local groups/ system partners: No
e External organisations: No
e Other: No

6b. Please list the
individuals/groups who
have been consulted
about this policy.

Please record specific names of individuals/ groups:
JCNC — Joint Consultancy Negotiation Committee

6c. What was the outcome
of the consultation?

Approved

6d. Have you used any of
the following to assist
your assessment?

National or local statistics, audits, activity reports,
process maps, complaints, staff or patient surveys:

No

7. The Impact

Following consultation with key groups, has a negative impact been identified for any
protected characteristic? Please note that a rationale is required for each one.

Where a negative impact is identified without rationale, the key groups will need to be

consulted again.

Protected Characteristic (Yes or No) | Rationale
Age No
Sex (male or female) No
Gender reassignment
(Transgender, non-binary, No
gender fluid etc.)
Race No
Disability (e.g. physical or
cognitive impairment, mental No
health, long term conditions
etc.)
Religion or belief No
Marriage and civil

. No
partnership

Working Time Regulations Policy V4.0
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Protected Characteristic (Yes or No) | Rationale

Pregnancy and maternity No

Sexual orientation (e.g. gay,

straight, bisexual, lesbian etc.) No

A robust rationale must be in place for all protected characteristics. If a negative
impact has been identified, please complete section 2. If no negative impact has
been identified and if this is not a major service change, you can end the
assessment here.

| am confident that section 2 of this EIA does not need completing as there are no
highlighted risks of negative impact occurring because of this policy.

Name of person confirming result of initial impact assessment: Nicole Steinkruger

If a negative impact has been identified above OR this is a major service change,
you will need to complete section 2 of the EIA form available here:
Section 2. Full Equality Analysis

Working Time Regulations Policy V4.0
Page 21 of 21



http://doclibrary-rcht-intranet.cornwall.nhs.uk/DocumentsLibrary/RoyalCornwallHospitalsTrust/ChiefExecutive/Templates/Section2FullEqualityAnalysis.docx

