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Summary

Process for demonstrating an individual’s “right to work”

Recruitment Services ensure all vacancies are
advertised for a minimum of seven days

\ 4
Applicants are shortlisted and invited to attend for interview.

y

Recruitment Services establish the successful
applicant’s right to work status by arranging to meet
with them to obtain and appropriately verify all relevant
identity and right to work documents.

,y l

Where the worker has provided Where the worker has provided
identity documents from Group A identity documents from Group B
(see Appendix 3), a ‘continuous (see Appendix 4), a ‘time-limited
statutory excuse’ has been statutory excuse’ has been
established and no further checks established and follow-up checks
are required for the duration of their are required when permission to
employment. work expires.

l

Recruitment Services ensure:

People Information Unit generates
list of migrant workers, with expiry
dates of their right to work, for

review by ER Advisor Team, <«
Medical Staffing and the Temporary
Staffing Lead to ensure follow-up
checks are undertaken, as required,
and the listing is current.

e Copies of immigration
documents scanned to
Prevention of Illegal Working
folder on HR shared drive
and copies placed on
personal file

e Evidence of recruitment
method and duration
(meeting RLMT if

v appropriate) stored and

If migrant worker is unable to ?‘Va"ab!e’ on request, for
provide evidence confirming their inspection by UKVI
on-going right to work, prior to
expiry of their current visa, worker to
be suspended and UKVI notified.

e Immigration details identifying
temporary residency status
entered on Electronic Staff
Record (ESR)
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Data Protection Act 2018 (General Data Protection Regulation — GDPR) Legislation

The Trust has a duty under the Data Protection Act 2018 and General Data Protection
Regulations 2016/679 to ensure that there is a valid legal basis to process personal and
sensitive data. The legal basis for processing must be identified and documented before
the processing begins. In many cases we may need consent; this must be explicit,
informed, and documented. We cannot rely on opt out, it must be opt in.

Data Protection Act 2018 and General Data Protection Regulations 2016/679 is applicable

to all staff; this includes those working as contractors and providers of services.

For more information about your obligations under the Data Protection Act 2018 and
General Data Protection Regulations 2016/679 please see the Information Use Framework
Policy or contact the Information Governance Team

Royal Cornwall Hospital Trust rch-tr.infogov@nhs.net
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1. Introduction

1.1. Under the terms of registration with the Care Quality Commission the Trust is
required to have robust recruitment and employment practices in place to
ascertain a person’s fitness and suitability for the job role to which they are
appointed.

1.2. The Trust must therefore demonstrate that it is meeting these requirements by
evidencing compliance with the NHS Employment Check Standards. This policy
outlines the Right to Work Employment Checks that the Trust is required to
undertake during the appointment and on-going employment of individuals.

1.3. In addition, the Immigration, Asylum and National Act 2006 (as amended by
the Immigration Act 2014 and Immigration Act 2016) makes it a criminal
offence for employers to knowingly employ illegal migrant workers and reinforces
the continuing responsibility on employers to check the on-going entitlement of
migrant workers to work in the UK.

1.4. Under the Act the Trust may be liable for a fine (civil penalty) of up to £20,000
(As of August 2016) per person for employing an illegal worker and a maximum
five-year prison sentence and unlimited fine if found to be ‘knowingly employing’
an illegal worker.

1.5. The Act provides that, in order to be excused from liability for a civil penalty, the
Trust should carry out specified document checks at the point of recruitment and
make subsequent checks, at specified intervals during on-going employment, for
migrant workers who have limited leave to remain in the UK.

1.6. Brexit (the withdrawal of the UK from the European Union) and the position
of EU nationals in the UK

1.6.1. The Government has set up a settlement scheme for EEA and Swiss
nationals to apply for ‘settled’ or ‘pre-settled’ status in the UK as a
consequence of Brexit.

1.6.2. The settlement scheme is based on the UK Government’s previous
agreement with the EU on citizens’ rights detailed in the withdrawal deal
which was not approved by parliament but has been incorporated into
UK immigration rules.

1.6.3. The government has published guidance on the scheme entitled Apply
to the EU settlement scheme (settled and pre-settled status),

1.7. This version supersedes any previous versions of this document.

2. Purpose of this Policy/Procedure

The purpose of this policy is to:
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e Ensure that the Trust complies with its legal responsibilities, in line with
the Immigration, Asylum and Nationality Act 2006 (as amended by
the Immigration Act 2014 and Immigration Act 2016) and NHS
Employers — Right to Work Checks 2019 by ensuring that all individuals
who work for the Trust hold the appropriate documentation

e Provide guidance on the checking of appropriate documentation at the
recruitment stage, and during employment to ensure on-going
compliance with the Act

e Ensure that the Trust complies with the law in a non-discriminatory way
in line with the Code of Practice for Employers: Avoiding unlawful
discrimination while preventing illegal working (May 2014), a copy of
which can be found on the UK Visas and Immigration (UKVI) gov.uk
website

Scope

This policy applies to all applicants for NHS positions and staff in on-going
employment. It also includes individuals on fixed term/honorary contracts, students,
trainees, temporary workers (including locum doctors), Kernowflex workers and
workers supplied by an agency.

Definitions / Glossary

Biometric Resident’s Permit (BRP) — BRPs are credit-card sized immigration
documents that contain an embedded chip and incorporate security safeguards
to combat fraud and tampering. BRPs, therefore, provide employers with a
secure and simple means to conduct a right to work check. Employers should
nevertheless remain vigilant and ensure they check that a BRP is genuine when
conducting checks

Certificate of Sponsorship (CoS) — a “virtual” document with a unique number
that migrant workers can use to apply for leave to remain in, or for entry to, the
UK and certifies that a worker from outside the United Kingdom and Ireland will
fill a genuine vacancy that cannot be filled by a suitably qualified or skilled
resident worker or by someone who already has the right to work in the UK

Indefinite Leave to Remain — the permission an individual needs to stay in the
UK with no time limit or restriction on employment. When granted, the individual
is no longer subject to immigration control/right to work checks (see Section
6.2.6). Since May 2014 indefinite leave to remain endorsements are required to
be in documents that have not expired

Key Personnel — the name used by the Home Office to describe members of
staff with responsibilities for sponsorship management. There are four roles:

% Authorising Officer — responsible for the activities of all users of the
sponsorship management system. This role is held on behalf of the Trust
by the Director of People and Organisational Development (OD)
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% Key Contact — acts as the main contact between the Trust and UKVI.
This role is held on behalf of the Trust by the Deputy Director of People
and OD

% Level 1 User — conducts day-to-day sponsorship activities by using the
sponsorship management system. This role is performed on behalf of the
Trust by staff within Recruitment Services/Medical Staffing at the start of
employment and the People Partner team thereafter. All users must
comply with UKVI requirements for using the sponsorship management
system

% Level 2 User — also conducts day-to-day sponsorship activities but with a
more restricted range of permissions than those of Level 1

= This role is not mandatory, and the Trust has chosen not to assign
any Level 2 users

Migrant Worker — (for the purposes of this policy) a worker from outside the UK
who does not have the right to work in the UK without sponsorship from an
appropriately licensed employer. Recorded on ESR as having Temporary
Residence Status

Refugee — a refugee, is a displaced person who has crossed an international
border to find safety in another country due to war, violence, and conflict. Who
cannot or is unwilling to return home due to well-founded fear of persecution for
reasons of race, religion, nationality, membership of a particular social group

Points Based Immigration System — is a means of regulating immigration to
the UK. The system is administered by UK Visas and Immigration

Settled Status Worker — a person who has settled status in the UK within the
meaning of the Immigration Act 1971 (as amended). Settled status means a
European Economic Area (EEA) national has applied for and been granted
indefinite leave to remain further to living and working in the UK for five or more
years

Pre-settled Status Worker — a European Economic Area (EEA) national who
has worked and lived in the UK for less than 5 years

Temporary Resident Status — a temporary resident is a foreign national
granted the right to stay in a country for a certain length of time (e.g., with a visa
or residency permit), without full citizenship. This may be for study, business or
other reasons

Shortage Occupations — specific types of work that have been officially listed
as ones for which there are not enough resident workers to fill available jobs
(please refer to Section 6.5.1)

Sponsor — an organisation that has been granted a sponsorship licence to
enable it to apply for Certificates of Sponsorship under the points-based system
to employ individuals from outside the UK
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Sponsor Duties — are the responsibilities that organisations have when they
sponsor migrant workers under the points-based system. The duties are record-
keeping, reporting, compliance and co-operating with UKVI in order to retain a
sponsorship licence

Sponsorship Management System — an IT system provided by UKVI and used
by organisations that sponsor migrant workers under the points-based system. It
allows sponsors to allocate Certificates of Sponsorship to migrant workers, carry
out the administrative functions necessary to comply with their sponsor
obligations and duties, and communicate information to UKVI

Statutory Excuse — an employer’s defence against a potential fine and/or
prison sentence for employing an illegal worker

Skilled Worker — a category of the points-based system for migrant workers
coming to the UK to fill a vacant position that cannot be filled by a resident
worker and who have confirmed sponsorship from an appropriately licensed
employer. A visa is only valid for the organisation who requested it — it is not
transferrable between organisations

Student’s visa — not all international students are entitled to work while they are
in the UK, but some are allowed to take limited employment if the conditions of
their permission to study permit this

Work Placements — Work placements are intended to enable the student to
gain specific experience of working in the field for which they are studying. Work
placements are distinct from any employment that a student may (if permitted)
take while they are following a course of study. For latest guidance, please refer
to the government’s ‘Employer Right to Work Checks Supporting Guidance’

Health and Care Worker visa — allows medical professionals to come to or stay
in the UK to carry out an eligible job with the NHS

Medical Training Initiative (MTI) — Through the MTI, this category enables
suitably qualified overseas postgraduate medical and dental specialists to
undertake a fixed period of training in the UK

Full details of all the above categories are set out in the Home Office document
Employer Right to Work Checks Supporting Guidance.

Please note special conditions apply to junior doctors who are now sponsored by
Health Education England. In case of query, please contact the Medical Staffing
Department.

United Kingdom Visas and Immigration (UKVI) — is a division of the Home
Office responsible for the UK visa system. It was formed from the section of the
UK Border Agency that previously administered the visa system

Work Permit/Visa - provides permission to work in the UK to someone who has
no automatic right to work here but has met the requirements to be allowed to
do so

Right to Work in the UK Policy V5.0
Page 8 of 37



5. Ownership and Responsibilities

5.1.

5.2.

5.3.

5.4.

Role of the Chief Executive

The Chief Executive holds overall responsibility for the implementation of this
policy. The duty is delegated, on a day-to-day basis, to the Trust’s designated
authorising officer (see Section 5.2).

Role of the Chief People Officer

As the Trust’s designated authorising officer, the Chief People Officers is
responsible for:

e Ensuring the Trust meets its obligations as a licenced sponsor
e Day-to-day implementation of the policy
e The activities of all users of the Sponsorship Management System (SMS)

Role of Deputy Director of People and Organisational
Development (OD)

As the Trust’s designated key contact, Deputy Director of People and OD is
responsible for:

e Acting as the main point of contact between UKVI and the Trust

e Receive reports and monitor the People and OD monthly regulatory
meeting leading on outcome agreements regarding visas

Role of Recruitment Services (including Medical Staffing)
Recruitment Services is responsible for:

e Arranging to meet with the successful applicant to obtain and
appropriately verify all relevant identity and qualification documents
ensuring scanned copies are legible and signed and dated at the time
the check was made (see Section 6.3)

e Where the identity documents confirm an individual’s right to work
(documents from List A which provide a ‘continuous statutory excuse’ —
see Section 6.3 and Appendix 3), ensuring copies are placed on the
successful applicant’s personal file

¢ Where the identity documents only provide a ‘time limited statutory
excuse’ (documents from List B - see Section 6.3 and Appendix 4) and a
migrant worker requires sponsorship under the points-based system:

s Applying for a Certificate of Sponsorship, and

Right to Work in the UK Policy V5.0
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« Where applicable, ensuring the conditions of the points-based
system have been met, storing details of the recruitment method
used in such a way as to be ready for inspection, if required, by the
Home Office

«+ Ensuring copies are placed on the successful applicant’s personal
file

e Ensuring the successful applicant’s right to work details are added to the
Electronic Staff Record (ESR) and, in the case of migrant workers,
legible copies of all scanned copies of immigration documents are saved
in the Prevention of lllegal Working folder on the HR shared drive, and
ESR Residency Status is recorded as ‘Temporary’

e Inform ERostering lead of visa requirements to add to roster
5.5. Role of the Roster Team

e New approvers are given training by the rostering team and taken
through the flowchart on rule breakers, thereafter they are reminded by
the rostering team monthly

e Eroster team to receive right to work monthly report to transfer all migrant
staff and visa data onto eroster system from PIU team and transfer any
new starters, thereafter, including those with term time working hours
restrictions

e Add a warning reminder on system to flag if a shift is booked in term
times or increases hours above the restrictions of their visa

5.6. Role of Line Managers
Line managers are responsible for:

e Liaising with the Trust’'s People Partner Team during the process for
checking the on-going ‘Right to Work’ of migrant workers by providing
their personal file when requested and ensuring any copies of ‘Right to
Work’ documents are securely retained within the file (see Section 6.5.5)

e Ensuring that a migrant worker’s current contact details are retained in
their personal file

e Contacting the relevant People Partners, as appropriate, if:

A migrant worker does not commence their employment with the
Trust

A migrant worker is absent from work, without permission, for more
than 10 working days

A migrant worker changes their address/contact details so that the
electronic file can be updated accordingly
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% Significant changes occur in a migrant worker’s circumstances,
e.g., change of job, salary or qualifications to a new role

% Disciplinary action is taken against a migrant worker
% A migrant worker leaves the employment of the Trust

Ensure any change to the line manager of the individual is updated on
the personal file and ESR, via a CAF. Inform the People Partner Team if
there is a change to the line management of the migrant worker ensuring
that any employment changes made, e.g., Increase or decrease in hours
do not breach visa restrictions that a postholder may have

Check if the worker has an additional job and ensure Kernowflex are
informed to R form the role if the worker leaves and note on the R form if
any repayment of relocation costs, is due if the individual leaves within
36 months of joining (see correspondence on the personal file or contact
recruitment)

Ensure that those on student visa have their term times dates entered
onto eRoster, so a warning reminder will flag if a shift is booked in term
times or increases their hours above the restrictions of their visa

If there is a risk a visa restriction may have been breached, this must be
immediately escalated to the Care Group Manager/Department Manager,
and to the People Partner team so that the senior HR lead in the Trust
can inform the UKVI

5.7. Role of the People Information Unit

The People Information Unit is responsible for:

Generating monthly reports of expiry dates for renewal of work
permit/visas in respect of migrant workers employed by the Trust

Generating a monthly leavers’ report for migrant workers

Circulating both reports to the Resourcing Teams (Recruitment/Medical
Staffing), the Temporary Staffing Lead and the People Partner Team

5.8. Role of the People Partner Teams

The People Partner Teams are responsible for:

Checking the monthly visa renewal report, generated by the People
Information Unit in respect of migrant workers, and notifying individuals,
as appropriate, of the expiry date of their right to work documentation (at
least 3 months in advance) and the requirement for its renewal in
accordance with the criteria set out in Section 6.5.4, Follow-up checks for
migrant workers

Liaising with line managers in the process of checking the on-going right

to work of migrant workers
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Liaising with line managers to ensure the current contact details for all
migrant workers are contained on both their personal and electronic file
held on the Prevention of lllegal Working folder

Applying for Certificates of Sponsorship for existing members of staff
whose visa is due to expire (see Section 6.5.5)

Updating the Electronic Staff Record (ESR) with details of the follow-up
checks and ensuring copies of immigration documents are scanned to
the Prevention of Illegal Working folder (on the HR shared drive) and
included in the individual’s personal file, and update the roster team of
any changes

Ensuring the Deputy Director of People and OD is appropriately advised
of any concerns regarding a migrant worker’s immigration status

Reporting migrant worker ‘activities’ to UKVI (see Section 6.5.6). This will
include checking the monthly leavers’ list of migrant workers to ensure
their departure is reported to the UKVI via the sponsorship website

Check that ESR has been updated with the name of the new supervisor
when advised of this change by the manager

5.9. Role of the Temporary Staffing Lead

The Temporary Staffing Lead is responsible for ensuring:

All relevant identity documents relating to the appointment of Kernowflex
workers have been appropriately verified, copied and placed on the
successful applicant’s personal file and into the Prevention of Illegal
Workers folder

The successful applicant’s details are added to ESR

Any migrant workers wishing to join Kernowflex meet the special
conditions that apply (see Section 6.5.7) and that any immigration
documents are scanned to the Prevention of lllegal Working folder on the
HR Shared drive

The monthly visa renewal report, generated by the People Information
Unit and should be checked, taking appropriate action to ensure currency
and compliance with UKVI requirements

The monthly leavers’ list of migrant workers is checked and liaise with the
People Partner Teams to ensure their departure is reported to the UKVI
via the sponsorship website

Through regular audit and monitoring, that the providers of agency
workers comply with the requirements of the Immigration, Asylum and
Nationality Act 2006 (as amended by the Immigration Acts 2014 and
2016) and NHS Employers Right to Work Checks (January 2021). (See
Section 6.6)
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5.10.

e Any migrant workers, with a temporary right to work in the UK, comply
with UKVI and Trust guidelines.

Please note special conditions apply to migrant workers with a temporary right
to work in the UK wishing to join Kernowflex (see Section 6.5.7)

e The appropriate People Partner is advised of any concerns regarding a
migrant worker’s immigration status

Role of individuals

5.10.1. On Recruitment

All appointees are responsible for:

Providing the relevant, original documents to verify
identity and qualifications and professional registration
as applicable to confirm skill levels (as specified by
Recruitment Services)

Co-operating fully with Recruitment Services when
asked to provide the required documentation for right to
work checks, within the regulated/required timescales to
avoid delays to the process of documentation

5.10.2. During Employment

All workers with a limited right to remain in the UK are
responsible for:

Where applicable, co-operating fully with the People
Partners when asked to provide the required
documentation to enable on-going right to work checks

Immediately notifying their line manager and the Trust of
any changes to their immigration status

Immediately notifying the Trust of any changes to their
contact details

Promptly reporting any episodes of absence in
accordance with Trust policies

Ensuring they are working in accordance with the
restrictions placed on them by their visa, and be aware
that any breach will result in the UKVI being informed,
suspension and potentially loss of employment and the
right to work in the UK

Ensuring that their visa remains valid and seeking
advice as appropriate. Should a visa no longer be valid
they will not be permitted to work (and will be suspended
without pay). The UKVI will be informed by RCHT

Right to Work in the UK Policy V5.0
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6. Standards and Practice

6.1. Establishing a Statutory Excuse

6.1.1.

6.1.2.

6.1.3.

6.1.4.

6.1.5.

The provisions set out in the Immigration, Asylum and Nationality Act
2006 (as amended by the Immigration Acts 2014 and 2016) provide
employers with a defence or statutory excuse against a civil penalty
where they can provide sufficient evidence that they have carried out
all the necessary checks to mitigate any risks of employing illegal
workers as part of the recruitment process. All teams involved in the
oversight and management of immigration, should have standard
operating procedures (SOPs), that are annually reviewed within the
POD monthly regulatory meeting.

There are two categories of statutory excuse:

e Continuous statutory excuse — where the person has no
restrictions on their right to work in the UK, employers are not
required to conduct further checks on the person for the
duration of their employment with the organisation

e Time limited statutory excuse — where a person has
restrictions on their right to work in the UK, employers have an
on-going responsibility to carry out further checks on
employees with limited right to enter or remain in the UK in
order to retain their statutory excuse

The Trust establishes a defence or statutory excuse against employing
illegal workers by:

e Obtaining an individual’s right to work documents

e Checking them, in their presence, to verify the documents are
genuine, and unless special conditions apply (e.g., Covid 19
guidance)

e Making and securely retaining clear copies of all documentary
evidence seen and recording the date the check was made

In the case of individuals who have a limited right to remain in the UK,
it is important to note the date of any requirements to undertake follow
up checks to ensure they are undertaken at the correct time to maintain
a defence or statutory excuse (see Section 6.5.4).

Right to Work checks must be carried out on all potential
employees/workers.

6.2. Acceptable Documents

6.2.1.

The acceptable documents required to establish an individual’s right to
work are listed in Appendix 3 and 4 of this policy.

Right to Work in the UK Policy V5.0
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6.2.2.

6.2.3.

6.2.4.

6.2.5.

6.2.6.

List A contains the range of documents which can be accepted for a
person who has a permanent right to work in the UK. If a prospective
employee/Kernowflex worker is able to provide a document or specified
combination of documents from List A, the Trust would establish a
‘continuous statutory excuse’ and no further checks would be required
for the duration of their employment.

Documents are only required from List B if the prospective employee
cannot provide a document or combination of documents from List A.

List B contains the range of documents which can be accepted for a
person who has a temporary right to work in the UK. If a prospective
employee/Kernowflex worker provides a document or combination of
documents from List B, the Trust would establish a ‘time-limited
statutory excuse’ and follow-up checks would be required during their
employment. No other documents or combination are acceptable. The
frequency of these follow-up checks would depend on whether the
documents provided are from List B — Group 1 or 2 (see Section 6.5.4).

Please note special conditions apply to migrant workers with a
temporary right to work in the UK, wishing to join Kernowflex (see
Section 6.5.7).

All documents that contain an expiry date must be valid, current and
original. The only exception to the valid and current rule is where the
applicant is a British citizen, a citizen of the UK and Colonies having
the right of abode, a national of a European Economic Area (EEA)
country or Switzerland, or their family members with permanent
residence in the UK where they present an expired passport.

An ‘indefinite leave to remain stamp’ in an expired passport must not
be accepted. Where an individual presents an expired passport with
indefinite leave to remain, employers should provide an individual with
the opportunity to obtain and provide current documents, such as a
Biometric Residence Permit.

6.3. Right to Work Checks

6.3.1.

6.3.2.

Recruitment Services are responsible for checking the validity of the
identity and right to work documents presented by the successful
applicant.

Step Two — Obtain Share Code from prospective worker and log onto
the UK Gov website to enter the code, check date of birth and confirm
the details are correct. In the presence of the holder, check the validity
of the document(s) by ensuring:

e Any photographs are consistent with the appearance of the
prospective worker

e The date of birth is consistent across all identity documents and
with the appearance of the prospective worker
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e The expiry dates of any limited leave to enter or remain in the
UK are still valid

¢ Any UK Government endorsements (e.g., stamps, visas) permit
the individual to carry out the type of work being offered

e That, if the prospective worker provides documents with
different names, they provide further documentation to explain
the reason for this (e.g., marriage certificate, divorce decree,
deed poll document or statutory declaration)

e Dates cross-refer with the identity documents

6.3.3.  Step Three — once Recruitment Services have obtained and checked
the relevant documentation to their satisfaction, copies should be
made. This should be in a format that cannot be subsequently altered,
e.g., scanned or photocopy. The Trust must retain a secure record of
the date on which the check was made.

e |If the document is a passport or other travel document, the
following should be copied:

= Any page containing the holder’s biometric details
and photograph

= Any page containing the holder’s personal details,
e.g.: nationality, date of birth

= Any page containing the holder’s signature
= Any page containing the date of expiry

= Any page containing endorsements by officials of
UKVI and indicating the holder’s entitlement to
enter or remain in the UK and undertake the type
of work being offered

e |If the document is not a passport or other travel document, a
copy of the entire document should be made. In the case of a
Biometric Residence Permit, both sides should be copied

e The on-line checking service confirmation must be held in the
prospective workers personal file for confirmation that the
check has been completed

6.3.4.  All copies must be signed and dated by the person making the copy on
the date the check was made, using the following text: ‘“The date on
which this right to work check was made (insert date).’

6.3.5.  The Trust may be liable for a civil penalty if it does not record the date
the check was made. Simply inserting a date on to the copy document
does not, in itself, confirm that this is the actual date when the check
was undertaken.
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6.4.

6.5.

6.3.6.

6.3.7.

All copies must be securely retained in the personal file and electronic
Prevention of lllegal Working folder.

If, after carrying out these checks, it is established that the applicant is
not permitted to work in the UK, then the Trust must not allow the
individual to commence employment.

Recruiting European Economic Area (EEA) Nationals

6.4.1.

6.4.2.

6.4.3.

6.4.4.

Recruiting EEA Nationals has changed following the UK leaving the
European Union. The EU nationals who do not have either settled or
pre-settled status will require a skilled worker visa. Since 1 July 2021,
EEA citizens and their family members are required to have
immigration status in the UK. They can no longer rely on an EEA
passport or national identity card, which only confirms their nationality,
to prove their right to work. They are required to provide evidence of
lawful immigration status in the UK, in the same way as other foreign
nationals.

Following the UK leaving the European Union (EU), there followed a
grace period of six-months during which relevant aspects of free
movement were saved to allow eligible EEA citizens and their family
members resident in the UK by 31 December 2020 to apply to the
EUSS. This period ended on 30 June 2021.

On 6 August 2021, the government announced temporary protection
for more applicants to the EUSS. This means that those who apply
from 1 July 2021, and joining family members, will have their rights
protected while their application is determined.

EUSS applicants and joining family members will now be able to take
up new employment while they await the outcome of their application.
Home Office guidance remains that where a prospective employee has
a Certificate of Application (CoA) confirming a valid application to the
EUSS made on or after 1 July 2021, employers should verify this with
the Home Office Employer Checking Service (ECS)

Recruiting Migrant Workers

6.5.1

6.5.2

6.5.3

As the list of shortage occupations (available from UKVI website) is
regularly updated, Recruitment Services will refer to the latest list, prior
to appointing a migrant worker.

All medical practitioners were added to the shortage occupation list on
6 October 2019 and, therefore, are not subject to a ‘Resident Labour
Market Test’ (RLMT).

Certificates of Sponsorship (CoS)

6.5.3.1. Only employers registered with, and licenced by, the Home
Office are permitted to issue a CoS.
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6.5.3.2. Unrestricted CoS — applies to the recruitment of migrant
workers already resident in the UK. Annual allocation is
added to the national Sponsorship Management System on
5th April each year in response to a sponsor’s application.
There is no limit on the number that can be annually
requested.

6.5.3.3. Restricted CoS — applies to the recruitment of migrant
workers living outside the EEA. A limited number are
available each month and applications are assessed using a
points system.

6.5.3.4. Each certificate has its own number which a migrant worker
can use to apply for entry clearance (if outside the UK) or
‘leave to remain’.

6.5.3.5. ltis the responsibility of the appointed individual to obtain and
meet the cost of any visa required.

6.5.3.6. A CoS remains valid for only three months from date of issue
and an individual cannot have more than one live CoS at any
time.

6.5.3.7. Doctors and nurses are within the skilled health care shortage
group and therefore can be recruited from overseas.

e Please note special conditions apply to junior doctors
who are now sponsored by Health Education England.
In case of query, please contact the Medical Staffing
Department

e Please note special qualifications requirements apply
to employing internationally trained midwives, who
must demonstrate they have an OSCE in place for the
NMC registration, along with English and a NIPE
gualification where relevant and necessary

e Please note: if a police check or Certificate of Good
Conduct is unavailable — the applicant will not be
allowed to start work in any capacity. Where there is a
satisfactory police check or Certificate of Conduct, the
DBS must be applied for and in place within 6 weeks

¢ Inthe absence of a satisfactory DBS check, a risk
assessment must be undertaken by the Care Group
using the DBS Impact Assessment Tool and in the
case of medical and dental staff, signed off by an
Executive Director prior to their commencement in post

6.5.4 Home Office Verification
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6.5.5

6.5.4.1.

6.5.4.2.

In order to verify that a migrant worker has the right to work in
the UK the Home Office Employer Checking Service should
be contacted if, when conducting recruitment/follow-up
checks, the individual:

e Provides a Certificate of Application indicating that the
work is permitted, and which is less than six months old

e Provides an Application Registration Card stating that
the holder is permitted to undertake the work in question

e Has an outstanding application made before their
previous permission time expired or an appeal pending
and is unable, therefore, to provide evidence of their
right to work

In all circumstances listed above, the Trust will require a
Positive Verification Notice (PVN) from the Employer
Checking Service in order to obtain a defense/statutory
excuse. A PVN confirms that the named person is allowed to
carry out the type of work in question.

Renewal of Work Permit/Visa

6.5.5.1.

6.5.5.2.

6.5.5.3.

6.5.5.4.

Three months prior to expiry, the Assistant People Partner
will:

= Contact the relevant line manager to confirm that no
significant changes in the migrant worker’s
employment are planned, e.g.: change of job or salary

= Request the personal file for the migrant worker

= Apply on-line for a Certificate of Sponsorship (CoS)
from the UKVI website

= Provide the migrant worker with details of the CoS to
enable them to apply for their visa

If the migrant worker is subsequently unable to provide
confirmation that their application is being processed before
their current work permit/visa expires, the Assistant People
Partner should contact the worker to see what, if any,
information they have received from the Home Office.

If the worker is unable to provide any documentation to
establish a ‘statutory excuse’ to continue their employment,
the matter should be immediately referred to the relevant
People Partner.

It is illegal to continue to employ the migrant worker without
the relevant documentation and their position will be
terminated with immediate effect.
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6.5.6 Reporting Migrant Worker Activities

6.5.6.1. Examples of migrant worker activity that must be reported by
the line manager immediately to the People Partner Team
are:

e If a migrant worker does not commence employment
with the Trust

e If a migrant worker is absent from work, without
permission, for more than 10 working days

e If significant changes occur in a migrant worker’s
circumstances, e.g.: change of job or salary

e If disciplinary action is taken against a migrant worker
e |If the Trust stops sponsoring a migrant worker

¢ If a migrant worker leaves the employment of the
Trust

6.5.6.2. Any of the above must be reported, via the UKVI sponsorship
website, by a Trust Level 1 HR user within 10 working days.

6.5.7 Migrant Workers and Kernowflex

6.5.7.1. Any applicants under the Skilled Worker visa require a
guaranteed income to meet UKVI’s criteria for sponsorship.

6.5.7.2. ltis unlikely, therefore, that they will be eligible to undertake
employment as a Kernowflex worker unless they are already
employed by the Trust in a substantive role. Any Kernowflex
work should be in a role that remains in the shortage
occupation list.

6.5.7.3. In accordance with UKVI guidelines, any secondary work
undertaken via Kernowflex is limited to 20 hours per week.
(special conditions may apply e.g., Covid).

6.5.7.4. Student Visa restrictions vary depending on their course of
study; therefore, each visa will need to be individually
checked for the restrictions, prior to being appointed onto
Kernowflex.
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6.6.

6.7.

6.8.

6.9.

Agency Workers / Medical Locums

6.6.1. Although it is the responsibility of the supporting agency to ensure
workers/medical locums supplied to the Trust have all the
appropriate documents checked to show their right to work in the UK,
the Trust has overall responsibility for ensuring safe working
practices. The Trust must therefore check the relevant information on
the temporary worker provided or be assured, through scheduled
audit and monitoring processes that the chosen provider operates
within the same high standards outlined by the NHS Employment
Checks.

6.6.2. The Trust should only use agencies which have been approved as
part of the national framework agreement for assuring the standard
of agencies (e.g., Crown Commercial Services).

6.6.3. Exceptionally, where this is not possible, the Assistant Director of
Resourcing must agree which agency should be sourced and will
ensure that there is a written commitment from the agency used to
confirm that they comply with the immigration legislation and NHS
Employment Checks Standards in respect of ‘Right to Work’ checks.

Transfer of Undertakings (Protection of Employment) (TUPE)

6.7.1. Employers who acquire staff as a result of a Transfer of Undertakings
Protection of Employment (known as TUPE Transfer) are provided
with a grace period of 60 days to undertake the appropriate
document checks following the date of transfer.

6.7.2. This grace period applies only at the point of transfer and does not
apply to any subsequent follow-up checks that may be required.
Employers who acquire staff cannot rely on any earlier checks made
by a previous employer.

Refugees

Refugees have the right to be treated equally to the citizens of their host nation.
In the UK refugees have the right to work and are able to move and reside
freely. Employers should refer to the guidance issued by the Refugee Council
and the Equality and Human Rights Commission on employing refugees
and the documentary evidence they should be asked to provide to demonstrate
their entitlement to work in the UK. Found on the home office website.

Record-keeping

6.9.1. All documents provided must be copied and retained on file securely
both electronically and in hard copy to provide an on-going defence
(statutory excuse) against penalty.
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6.9.2. A record of the date on which the check was made must be retained.
This can be achieved by making a dated declaration (see Section
6.3.4) on the copy document which can be shown to the UKVI upon
request to establish the Trust’s defence/statutory excuse for
employing a migrant worker.

Dissemination and Implementation

7.1. A copy of the policy will be stored electronically in the HR section of the Trust’'s
document library on the internet/intranet site.

7.2. A copy of the policy will be circulated to the People Partner Teams, Recruitment
Services, Temporary Staffing Lead, People Information Unit, Medical Staffing
service and Assistant Director of Resourcing and E Roster Lead to enable them
to participate in and support the implementation of the policy.

7.3. A clear communication will be sent to senior managers to make them aware that
the revised policy has been issued and that they are responsible for cascading
the information to their staff members including those who do not have regular
access to e-mail.
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8. Monitoring compliance and effectiveness

Information
Category

Detail of process and methodology for monitoring
compliance

Element to be
monitored

Pre-employment checks
Checks for existing staff

Any lapses in current right to work

Lead

Deputy Director of People and OD

Tool

Recruitment Services’ audit/spot checks at pre-employment

Monthly visa renewal report generated by the People
Information Unit and checked by the ER Advisor team

ER Case Log - monitoring any lapses in current right to
work

Frequency

Monthly

Reporting
arrangements

The People and OD senior management team will receive an
annual report on:

The results of the checks undertaken in respect of the
monthly renewal report generated by the People
Information Unit

Monthly reporting of Visas at POD Business Regulatory
meetings

The number of any lapses formally investigated including
any referred to the UK Visa and Immigration Agency

Acting on
recommendations
and Lead(s)

Deputy Director of People and OD will ensure subsequent
recommendations are undertaken

Change in practice
and lessons to be
shared

Any system improvements agreed via the action planning
process will be actioned in partnership with Staff-Side within
three months

Lessons will be shared with all relevant stakeholders

Any revision to policy will be communicated to staff

Updating and Review

9.1. Trust management and Staff-Side representatives have agreed this policy under
the partnership arrangements for the implementation of Agenda for Change.

9.2. The policy will be reviewed at least every three years or earlier in view of
developments which will include legislative changes.
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10. Equality and Diversity

10.1.

10.2.

10.3.

10.4.

10.5.

This document complies with the Royal Cornwall Hospitals NHS Trust service
Equality and Diversity statement which can be found in the 'Equality, Inclusion
and Human Rights Policy' or the Equality and Diversity website.

Royal Cornwall Hospitals NHS Trust is committed to a Policy of Equal
Opportunities in employment. The aim of this policy is to ensure that no job
applicant or employee receives less favourable treatment because of their race,
colour, nationality, ethnic or national origin, or on the grounds of their age,
gender, gender reassignment, marital status, domestic circumstances, disability,
HIV status, sexual orientation, religion, belief, political affiliation or trade union
membership, social or employment status or is disadvantaged by conditions or
requirements which are not justified by the job to be done. This policy concerns
all aspects of employment for existing staff and potential employees.

Equality Impact Assessment
The Initial Equality Impact Assessment Screening Form is at Appendix 2.

It will be important to ensure when establishing the entitlement of an individual’s
right to work in the UK that the recruitment and selection and on-going checking
processes do not disadvantage individuals from any particular ethnic group.

The UK Visas and Immigration (UKVI) ‘Code of practice for employers: Avoiding
unlawful discrimination while preventing illegal working’ (May 2014) sets out how
unlawful discrimination can be avoided whilst preventing illegal working.
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Appendix 1. Governance Information

Information Category

Detailed Information

Document Title:

Right to Work in the UK Policy V5.0

This document replaces (exact
title of previous version):

Right to Work in the UK Policy V4.0

Date Issued/Approved:

December 2022

Date Valid From:

December 2022

Date Valid To:

December 2022

Directorate / Department
responsible (author/owner):

Jacquie Critchley, Associate Director of People
Services

Contact details:

01872 255755

Brief summary of contents:

Guidance to ensure that the Trust complies with its
legal responsibilities, in line with the Immigration,
Asylum and Nationality Act 2006 (as amended by the
Immigration Act 2014 and Immigration Act 2016) and
meets the requirements of the NHS Employment
Checks Standards in respect of Right to Work by
ensuring that all individuals who work for the Trust
hold the appropriate documentation

Suggested Keywords:

Employment checks, right to work, sponsorship, visa,
immigration

Target Audience:

RCHT: Yes
CFT: No
CIOS ICB: No

Executive Director responsible
for Policy:

Chief People Officer

Approval route for consultation
and ratification:

e People and Organisational Development —
Senior Leadership Team - POD

¢ Joint Consultancy Negotiation Committee -
JCNC

e Executive Leadership Team — ELT

General Manager confirming
approval processes:

Deputy Director of People and Organisational
Development
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Information Category

Detailed Information

Name of Governance Lead
confirming approval by
specialty and care group
management meetings:

Nicole Steinkruger, People, Policy, Risk and
Governance Manager

Links to key external standards:

Care Quality Commission Regulation 18 — Staffing

Related Documents:

Sections 15-25 of Immigration Asylum and
Nationality Act 2006 (as amended by the
immigration acts 2014 and 2016)

Section 24b of Immigration Act 1971
Schedule 6 of Immigration Act 2016

Code of practice for employers: avoiding unlawful
discrimination while preventing illegal working
(May 2014)

Frequently asked questions about the illegal
working civil penalty scheme (May 2015)

Refugee Council and Equality and Human Rights
Commission Guidance for employing refugees

Home Office Guide Workers and Temporary
Workers: guidance for sponsors Version 10/21

RCHT Recruitment Policy

RCHT Disclosure and Barring Service (DBS)
Policy

Training Need Identified?

Yes, in-house:

Sponsorship Management System provided by
Medical Staffing Advisor/other level one users —
New Users

DBS Risk Assessment Tool — Line
Managers/People Partners

Skilled Passport Training — Line
Managers/People Partners
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Version Control Table

Version Changes Made
Date Number Summary of Changes by
September
P V1.0 New Policy Wendy Wakeley
2008 Human Resources
e Review to ensure full compliance
with Immigration, Asylum and Claire Leaver
March 2012| V2.0 Nationality Act 2006
_ Human Resources
e Reformatted to ensure compliance
with Trust Policy on Policies
December Update to ensure compliance with new Helen Strickland
V3.0 illegal working requirements effective May | HR Business
2015
2014 Partner
Updated to further clarify roles and ,
October V3.1 responsibilities and to ensure compliance :(;Ie; S.trlckland
2016 ' with the Immigration Act 2016 and NHS P usiness
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. Helen Strickland
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V4.0 o L HR Business
2019 practitioners being included on the Partner
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6.5.1.)
e Reference added to Health
Education England’s (HEE)
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junior doctors (Section 6.5.2)
e Job titles and departmental names
updated throughout.
g)gzcgmber V5.0 Full Policy Review Right to Work

Review Group

All or part of this document can be released under the Freedom of Information Act

2000

This document is to be retained for 10 years from the date of expiry.
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Controlled Document
This document has been created following the Royal Cornwall Hospitals NHS Trust
Policy for the Development and Management of Knowledge, Procedural and Web
Documents (The Policy on Policies). It should not be altered in any way without the
express permission of the author or their Line Manager.
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Appendix 2. Equality Impact Assessment

Section 1: Equality Impact Assessment (EIA) Form

The EIA process allows the Trust to identify where a policy or service may have a negative
impact on an individual or particular group of people.

For guidance please refer to the Equality Impact Assessment Policy (available from the
document library) or contact the Equality, Diversity and Inclusion Team

rcht.inclusion@nhs.net

Information Category

Detailed Information

Name of the strategy / policy / proposal /
service function to be assessed:

Right to Work in the UK Policy V5.0

Directorate and service area:

Human Resources

Is this a new or existing Policy?

Existing

Name of individual completing EIA
(Should be completed by an individual with
a good understanding of the Service/Policy):

Nicole Steinkruger, People, Policy, Risk and
Governance Manager

Contact details:

01872 253240

Information Category

Detailed Information

1. Policy Aim - Who is the
Policy aimed at?

(The Policy is the
Strategy, Policy,
Proposal or Service
Change to be assessed)

To ensure the Trust complies with its legal responsibilities in
line with the Immigration, Asylum and Nationality Act
2006 (as amended) by establishing that all individuals who
work for the Trust hold the appropriate documentation to
support their right to work

2. Policy Objectives

To ensure the Trust complies with its legal responsibilities in
line with the Immigration, Asylum and Nationality Act
2006 (as amended) by establishing that all individuals who
work for the Trust hold the appropriate documentation to
support their right to work

3. Policy Intended
Outcomes

To ensure:

way

e The Trust is compliant with checking individuals’ right to
work in the UK

e Allindividuals are treated fairly in a non-discriminatory

4. How will you measure
each outcome?

See Section 8 of the policy entitled,” Monitoring Compliance
and Effectiveness’
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Information Category

Detailed Information

5. Who is intended to

benefit from the policy?

The organisation, employees, and its patients

6a. Who did you consult
with?

(Please select Yes or No

for each category)

e Workforce: Yes

e Patients/ visitors: No

e Local groups/ system partners: No

e [External organisations: No

e Other:

No

6b. Please list the

individuals/groups who

have been consulted
about this policy.

Please record specific names of individuals/ groups:

e Recruitment Team

e Medical Staffing Team

e Kernowflex Team

e Roster Team

e People Partners Team

e Governance, Risk and Policy Manager
e People Information Unit

e Payroll Team

6c. What was the outcome

of the consultation?

Approved

6d. Have you used any of
the following to assist
your assessment?

National or local statistics, audits, activity reports,
process maps, complaints, staff or patient surveys:

No

7. The Impact

Following consultation with key groups, has a negative impact been identified for any
protected characteristic? Please note that a rationale is required for each one.

Where a negative impact is identified without rationale, the key groups will need to be

consulted again.

Protected Characteristic

(Yes or No)

Rationale

Age

No

It is not anticipated that this policy will have
a negative impact

It is not anticipated that this policy will have

Sex (male or female) No o

a negative impact
Gender reassignment . - . . .
(Transgender, non-binary, NoO It is not anticipated that this policy will have

gender fluid etc.)

a negative impact
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Protected Characteristic (Yes or No) | Rationale
e It will be important to ensure when
establishing the entitlement of an
individual’s right to work in the UK
that the recruitment and selection
and on-going checking processes
do not disadvantage individuals
Race No from any particular ethnic group
e The UKVI’s (formerly the UK Border
Agency) Code of Practice sets out
how unlawful discrimination can be
avoided whilst preventing illegal
working
Disability (e.g. physical or
cognitive impairment, mental No It is not anticipated that this policy will have
health, long term conditions a negative impact
etc.)
Religion or belief No Itis not.ant!mpated that this policy will have
a negative impact
Marriage and civil No It is not anticipated that this policy will have
partnership a negative impact
Pregnancy and maternity No Itis not_ant!upated that this policy will have
a negative impact
Sexual orientation (e.g. gay, No It is not anticipated that this policy will have
straight, bisexual, lesbian etc.) a negative impact

A robust rationale must be in place for all protected characteristics. If a negative
impact has been identified, please complete section 2. If no negative impact has been
identified and if this is not a major service change, you can end the assessment here.

| am confident that section 2 of this EIA does not need completing as there are no
highlighted risks of negative impact occurring because of this policy.

Name of person confirming result of initial impact assessment: Nicole Steinkruger, People,
Policy, Risk and Governance Manager

If a negative impact has been identified above OR this is a major service change,
you will need to complete section 2 of the EIA form available here:
Section 2. Full Equality Analysis
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Appendix 3. List A — Acceptable Documents to Establish a
‘Continuous Statutory Excuse’

All applicants and existing members of staff, whose work permit/visa is due to expire, must
provide one document (or two in combination) from the following list.

1. A passport (current or expired) showing the holder is a British citizen or a citizen of
the UK and Colonies having the right of abode in the UK.

2. A passport or passport card (current or expired) showing that the holder is an Irish
citizen.

3. A document issued by the Bailiwick of Jersey, the Bailiwick of Guernsey or the Isle
of Man, which has been verified as valid by the Home Office Employer Checking
Service, showing that the holder has been granted unlimited leave to enter or
remain under EU to the Jersey Immigration Rules, Appendix EU to the Immigration
(Bailiwick of Guernsey) Rules 2008 or Appendix EU to the Isle of Man Immigration
Rules.

4. A current passport endorsed to show that the holder is exempt from immigration
control, is allowed to stay indefinitely in the UK, has the right of abode in the UK, or
has no time limit on their stay in the UK.

5. A current Immigration Status Document issued by the Home Office to the holder
with an endorsement indicating that the named person is allowed to stay indefinitely
in the UK or has no time limit on their stay in the UK, together with an official
document giving the person’s permanent National Insurance number and their
name issued by a government agency or a previous employer.

6. A birth or adoption certificate issued in the UK, together with an official document
giving the person’s permanent National Insurance number and their name issued by
a government agency or a previous employer.

7. A birth or adoption certificate issued in the Channel Islands, the Isle of Man or
Ireland, together with an official document giving the person’s permanent National
Insurance number and their name issued by a government agency or a previous
employer.

8. A certificate of registration or naturalisation as a British citizen, together with an
official document giving the person’s permanent National Insurance number and
their name issued by a government agency or a previous employer.
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Appendix 4. List B Acceptable documents to establish a ‘time-
limited statutory excuse’

All applicants and existing members of staff, whose work permit/visa is due to expire, must
provide one document (or two in combination) from the following list if they are unable to
provide any documents from List A (see Appendix 3).

List B Group 1 — Documents Where a Time-limited Statutory Excuse Lasts Until the
Expiry Date of Leave

1. A current passport endorsed to show that the holder is allowed to stay in the UK
and is currently allowed to do the type of work in question. An_ employer's guide to
right to work checks: 6 April 2022 (accessible version) - GOV.UK (www.goVv.uk)

2. A document issued by the Bailiwick of Jersey, the Bailiwick of Guernsey or the Isle
of Man, which has been verified as valid by the Home Office Employer Checking
Service, showing that the holder has been granted limited leave to enter or remain
under Appendix EU(J) to the Jersey Immigration Rules, Appendix EU to the
Immigration (Bailiwick of Guernsey) Rules 2008 or Appendix EU to the Isle of Man
Immigration Rules.

3. A current Immigration Status Document containing a photograph issued by the
Home Office to the holder with a valid endorsement indicating that the named
person may stay in the UK and is allowed to do the type of work in question,
together with an official document giving the person’s permanent National
Insurance number and their name issued by a government agency or a previous
employer.

List B Group 2 — Documents Where a Time-limited Statutory Excuse Lasts for Six
Months

1. A document issued by the Home Office showing that the holder has made an
application for leave to enter or remain under Appendix EU to the immigration rules
(known as the EU Settlement Scheme) on or before 30 June 2021 together with a
Positive Verification Notice from the Home Office Employer Checking Service.

2. A Certificate of Application (digital or non-digital) issued by the Home Office
showing that the holder has made an application for leave to enter or remain under
Appendix EU to the immigration rules (known as the EU Settlement Scheme), on or
after 1 July 2021, together with a Positive Verification Notice from the Home Office
Employer Checking Service.

3. A document issued by the Bailiwick of Jersey, the Bailiwick of Guernsey or the Isle
of Man showing that the holder has made an application for leave to enter or remain
under Appendix EU(J) to the Jersey Immigration Rules or Appendix EU to the
Immigration Rules (Bailiwick of Guernsey) Rules 2008, or Appendix EU to the Isle
of Man Immigration Rules together with a Positive Verification Notice from the
Home Office Employer Checking Service.

4. An Application Registration Card issued by the Home Office stating that the holder
is permitted to take the employment in question, together with a Positive Verification
Notice from the Home Office Employer Checking Service.
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5. A Positive Verification Notice issued by the Home Office Employer Checking
Service to the employer or prospective employer, which indicates that the named
person may stay in the UK and is permitted to do the work in question.

Right to Work Checks for EEA Citizens from 1 July 2021

Where the employment of an EEA citizen or non-EEA family member commenced on or
after 1 July 2021, and a statutory excuse was established for the duration of that person’s
employment before 31 August 2021, the document checks set out in the Employer’s right
to work checks supporting guidance last published on 2 July 2021 continue to apply.

On 6 August 2021, the government announced temporary protection for more applicants to
the EU Settlement Scheme (EUSS). This means that those who applied from 1 July 2021,
and joining family members, have their rights protected while their application is
determined. Where the employment of an EEA citizen or non-EEA family member
commenced on or after 31 August 2021, and a statutory excuse was established for the
duration of that person’s employment before 6 April 2022, the document checks set out in
employers guides updated on 31 August 2021 and 17 January 2022 continue to apply.

Exceptions to the Home Office Online Service When Proving Right to Work

Since 1 July 2021, EEA citizens who do not have leave granted under the EUSS are
required to evidence their UK immigration status for the purposes of right to work, using
documents as set out in legislation. These are detailed below:

e Frontier Worker Permits
e Service Provider from Switzerland visas
e Outstanding applications to UK EUSS
e Outstanding applications to Crown Dependency EUSS
e Indefinite Leave to Enter/Remain
e Points-Based System visas
Digital Certificate of Application

e Most individuals with an outstanding valid application made to the EUSS on or
before 30 June 2021, have been issued with a digital CoA. In this instance, a check
is completed with the individual who must then provide a share code. This means
their right to work can be checked immediately via the online service and there is no
longer a need to contact the ECS. The online service will provide confirmation of the
individual’s right to work and advise when a follow-up check is required.

e Where the individual has a digital CoA to evidence an application made on or after
1 July 2021, the online service will direct the organisation to verify this via the ECS.
This must be completed in order to obtain a positive verification notice in these
circumstances.
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Non-digital Certificate of Application

A ‘non-digital’ CoA is an email or letter, sent to the individual, advising them how
prospective employers can request information about their right to work from the
Employer

Checking Service (ECS). Where a prospective employee has provided a ‘non-
digital’ CoA as evidence of an application made to the EUSS on or after 1 July
2021, a copy of this document is taken and retained, together with a Positive
Verification Notice (PVN) from the ECS. In doing this provides a statutory excuse for
six months from the date stated on the PVN.

A request can be made for a right to work check from the ECS using the online form
request a Home Office right to work check on GOV.UK.

Right to Work in the UK Policy V5.0
Page 35 of 37



Appendix 5. Employing Migrant Workers - Recruitment

Recruitment Services ensure all vacancies

A 4

Applicants are shortlisted

are advertised for a minimum of seven days

—>| Candidate attends interview

;

Recruitment Services arrange to meet with successful
candidate to obtain and appropriately verify all
relevant identity documents (ensuring scanned copies
are legible and are signed and dated at the time the
check is made (see Section 6.3)) to establish the
candidate has the right to work in the UK

Is the successful
candidate a resident
worker?

No

y

Where identity documents only provide a time-limited
excuse (see Appendix 4) Recruitment Services check
UKVI website to see whether the candidate’s
occupation appears on the latest shortage occupation
list.

If not, Recruitment Services must:

e Ensure, and be able to evidence, the vacancy has
been advertised for the requisite minimum period
of 28 days to satisfy Resident Labour Market Test
(RLMT), and

e Apply for a Certificate of Sponsorship

* Note: although nurses are included on the Shortage
Occupation List, employers are still required to carry
out a RLMT before recruiting a non-EEA nurse

Recruitment Services:

Yes

\ 4

Where the identity documents confirm
an individual’s right to work (see
Appendix 3) Recruitment Services
ensure:

e  ESR updated with details

e  Copies of all documents placed
on personal file

( Individual starts work )

e Set up folder for individual within

e Check and scan copies of any

confirmed with the date on which the

Recruitment Services apply for either:

Prevention of lllegal Working folder e  An unrestricted Certificate of
on HR shared drive Sponsorship for a migrant worker to apply to UKVI for entry
already resident in the UK, or

Migrant worker uses details of CoS
provided by Recruitment Services

clearance (if outside the UK) or
—»| leave to remain.

immigration documents to this folder ’ e A restricted Certificate of
ensuring details are clearly visible Sponsorship for a migrant worker

i ok . Employment cannot commence
and that they are signed and living outside the EEA witr?ou)t/ vl

check was made

A 4

e Update ESR with details of
successful candidate’s temporary .
residency status and visa details

e Place copies of immigration .
documentation on personal file

Contract of employment sent to successful
candidate

Personal file produced

Copies of all immigration documentation placed
on the personal file and scanned to Prevention
of lllegal Working folder

e Individual starts work

e Follow-up checks carried out as required

IMPORTANT

(see Section 6.5.4) If a migrant worker fails to commence work

or leaves the Trust:
e Manager to notify the People Partner Team immediately

e People Partner Team to notify UKVI
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Appendix 6. Employing Migrant Workers — On-going Checks
During Employment to Maintain a ‘Statutory Excuse’

Has the migrant worker provided a
document, or specified combination of
documents, from List A? (See
Appendix 3)

No

Yes

e  The worker has provided a document,
e A ‘continuous statutory excuse’ has been or combination of documents, from
established List B (see Appendix 4)

. No further checks are required for the duration ¢ ﬁ‘egnm:;lt'gqt;tlfs(:]zéatumry excuse’ has
of their employment .
plov Follow-up checks are required

Has the migrant worker provided

Yes acceptable documents from List B, No
l Group 1?
The documentation must be re-checked by an The worker has provided acceptable documents from
Assistant People Partner /Head of Temporary List B, Group 2.
Workforce when permission to work expires

(as indicated within the documents provided).

On a monthly basis the People Information Unit generates a list of migrant workers with temporary residency status, with expiry dates of
their right to work, for review by the Eroster Team, Medical Staffing Team, People Partner team (to monitor the requirement to apply for

a Certificate of Sponsorship (CoS)) and the Temporary Staffing Lead (to ensure no-one registered with Kernowflex is booked to work
after the expiry date of their right to work)

!

Three months prior to expiry, the Assistant People Partner contacts the The Assistant People Partner
relevant line manager/migrant worker to confirm that no significant applies on-line for a Certificate of
changes in the migrant worker's employment are planned, e.g.: change of » Sponsorship from the UKVI

job or salary and, in the case of non-Kernowflex workers, requests their website

personal file.

Migrant worker applies, within 28 days Assistant People Partner provides migrant
of its expiry date, to renew their visa. < worker with details of the CoS to enable

them to apply for their visa.

Is the migrant worker able to provide evidence
confirming their application is being processed
before date of expiry of their current visa?

Yes No

The Assistant People Partner/Temporary Staffing Lead: »  The Assistant People Partner/Temporary

= checks the documents in the presence of the migrant worker Staffing Lead contacts the relevant People

= makes clear copies that are then signed and dated Partner

= scans the documents to Prevention of lllegal working folder on *  Worker to be suspended from work without
HR shared drive and retains on p-file and updates ESR pay and UKV to be notified
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