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Data Protection Act 2018 (UK General Data Protection Regulation — GDPR)
Legislation.

The Trust has a duty under the Data Protection Act 2018 and UK General Data Protection
Regulations 2016/679 to ensure that there is a valid legal basis to process personal and
sensitive data. The legal basis for processing must be identified and documented before
the processing begins. In many cases we may need consent; this must be explicit,
informed, and documented. We cannot rely on opt out, it must be opt in.

Data Protection Act 2018 and UK General Data Protection Regulations 2016/679 is
applicable to all staff; this includes those working as contractors and providers of services.

For more information about your obligations under the Data Protection Act 2018 and UK
General Data Protection Regulations 2016/679 please see the Information Use Framework
Policy or contact the Information Governance Team.

Royal Cornwall Hospital Trust rch-tr.infogov@nhs.net
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Summary

Maintaining High Professional Standards (MHPS) in the NHS Process Flow Diagram

Keep a Record - Notes must be kept from the start of concerns to maintain an accurate record of events, actions, recommendations and decisions taken.

Concerns raised about a doctor.

e Agree smart action plan.
e Share written copy of plan with all

Review action plan to establish if
concerns are resolved.

Inform Clinical Line Manager.

Repeat concern raised and/or moderate

Is doctor a trainee? Contact Director of Medical Education (DME) and their educational
supervisor to give support to the doctor and line manager.

\ 4

fitness to practice incident.

Clinical line manager led with support
from Deputy Chief Medical Officer
(DCMO).

Information gathering to establish facts.
Line manager and human resources to
meet doctor to discuss concerns.
Consider occupational health referral.
Offer doctor wellbeing support.

Concerns
upheld.

Concerns not
upheld.

parties and Human Resources (HR).

A

Matter closed.

Further flowcharts, showing the specific actions to take are in the MHPS in NHS Policy Supporting Documents.
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Significant fitness to practice incident
or failure to resolve moderate fitness
to practice concerns.

v

e DCMO Led.
Ensure safety of patients,
colleagues and doctor concerned.

e DCMO and HR to meet with doctor
to discuss concerns.

e Consider occupational health
referral.

e Offer doctor wellbeing support.

o |dentify who will support the doctor.

v

o Meet with care group senior
management, HR and line
management to establish process.

o Review facts and get written
statements.

e Review previous actions taken and
doctors duties.

e Consider safeguarding
involvement.

Create draft plan of action.

¢ Inform responsible officer and
refer to Responsible Officer
Advisory Group (ROAG).

Allegation of criminal act or serious
fitness to practice concern with
urgent safety implications.

Responsible officer led.

Ensure safety of patients,
colleagues and doctor concerned.
Meet with doctor and HR to discuss
concerns.

Consider occupational health
referral.

Offer doctor wellbeing support.
Identify who will support the
doctor.

Meet with care group senior
management, HR and line
management to establish process.
Review doctor duties, consider
restriction or exclusion.

Refer to NHS resolution.

Consider safeguarding
involvement.

Consider referral to the police.
Create a draft plan of action.
Refer to ROAG for advice or
discussion.

Consider if extraordinary ROAG is
needed.

v

Matter is managed by Responsible Officer Advisory Group (ROAG).




1. Introduction

1.1.

1.2.

1.3.

1.4.

1.5.

1.6.

1.7.

We recognise the honesty and integrity of our colleagues, and we believe that
personal and professional conduct should be largely self-regulated. We are
committed to supporting all our medical colleagues to be the best that they can
be. We acknowledge that at times there may be concerns relating to the
performance and conduct of our doctors and dentists that fall short of our
expected standards. This policy sets out the agreed procedures to follow when
such concerns are raised so that any improvements required to a colleague’s
performance or conduct are dealt with fairly, consistently and promptly.

These procedures should not be viewed primarily as a means of imposing
sanctions. They are designed to emphasise the need for and to encourage
improvements in individual conduct and performance. Our principle is that where
appropriate, concerns are managed by the practitioner’s immediate clinical line
manager.

This is an agreement between us and the Joint Local Negotiating Committee
outlining our procedure for handling concerns about doctors’ and dentists’
conduct and capability. The policy distils and implements the framework set out
in Maintaining High Professional Standards in the NHS, issued under the
direction of the Secretary of State for Health in February 2005. If there are
differences to be found between the framework and this policy, the framework

will apply.

As part of our commitment to developing a just and learning culture, all cases
are thoroughly assessed to ensure there is sufficient understanding of the
concerns, and the circumstances relating to them, to justify the initiation of any
formal action. If managing situations informally can achieve a more productive
outcome for all parties, then that is our preference.

Sometimes it may be appropriate, after consideration by Responsible Officer’s
Advisory Group (ROAG) or the Chief Executive, to inform the General Medical
Council (GMC), General Dental Council (GDC), NHS Resolution and other
agencies about the concerns dealt with under these procedures.

Depending on the nature of the concerns raised, we may have to involve other
external agencies, for example the NHS Counter Fraud Service. These agencies
will have their own procedures over which we have no control.

We have consulted the following resources to produce this policy:

e General Medical Council (GMC) for good medical practice — www.gmc-
uk.org/professional-standards.

e Practitioner Performance Advice (PPA) -
https://resolution.nhs.uk/services/practitioner-performance-advice/advice/.

e Maintaining High Professional Standards in the Modern NHS -
http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsP
olicyAndGuidance/DH 4103586.
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1.8.

2. Pur

2.1.

2.2.

This version supersedes any previous versions of this document.

pose of this Policy/Procedure

The framework was developed at a national level by the Department of Health,
the NHS Confederation, the British Medical Association and the British Dental
Association and applies to the NHS in England. It primarily covers:

e Action to be taken when a concern first arises.

e Procedures for determining if the practitioner should have restrictions
imposed or if exclusion is considered necessary.

e Guidance on disciplinary procedures and conduct hearings.
e Procedures for dealing with issues of capability.

e Arrangements for handling concerns about a colleague’s health and in
providing support to the colleague and those involved in the concern.

Relevant documentation referred to in this policy is in the Human Resources
(Medical Staffing) folder on the document library Maintaining High Professional
Standards in the NHS Policy Supporting Documents.

3. Scope

3.1.

3.2.

3.3.

This policy applies to all doctors and dentists for whom we are the lead
employer. This includes in doctors and dentists in training and to locally
employed doctors, collectively known as resident doctors and to consultant and
specialty doctor colleagues. For those colleagues who have a different lead
employer, we will work with the lead employer to address the concerns raised.

The policy will not apply to colleagues who are not employed by us, such as
colleagues on an honorary contract or engaged through an agency. The
responsibility for these colleagues’ rests with the statutory employer. We will
furnish the statutory employer with any information necessary to address the
concern.

Whilst not our employees as they are engaged on a worker contract, colleagues
working for us on our bank will be subject to this policy and our action in such
circumstances will be limited to permanent restriction from any bank
assignments with us. As a responsible employer, we seek to manage any
concerns with our colleagues on worker contracts as fairly as we would with our
employees.

4. Definitions/Glossary

The following definitions are used throughout this policy, and our Chief Medical Officer
will ultimately make the decision into which category a case is assigned.

Maintaining High Professional Standards in the NHS V3.0
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e Conduct — where the conduct or behaviour of a doctor or dentist:

= Falls below that expected as set out in GMC Good Medical Practice
2024 and/or is not consistent with our values and behaviours, the
Disciplinary Policy will apply.

e Capability — Where there is evidence of clinical practice outside that regarded as
‘standard and acceptable’ by a body of specialty opinion, e.g. National Institute of
Clinical Excellence (NICE), and/or has implications for patient safety.

e Opinion can be drawn from internal sources, i.e. colleagues within the specialty,
and external sources (particularly when there might be conflict of interest) such as
clinicians from the same specialty working in other providers or Royal Colleges.

e Exclusion — A temporary removal from the workplace. The word exclusion is
used to avoid confusion with suspension which is when a practitioner is
suspended from the GMC or GDC register.

e Misconduct — Inappropriate or unacceptable conduct. Explanations on the four
levels of misconduct are contained within our Disciplinary Policy. Typically, this is
a result of failure to meet the expected standards of conduct as stipulated in our
policies, procedures and reasonable management expectations.

e Abbreviations and terms used in this document:
% CMO - Chief Medical Officer.
% GDC — General Dental Council.
% GMC - General Medical Council.
% JLNC - Joint Local Negotiating Committee.
% ROAG - Responsible Officer's Advisory Group.
% MHPS - Maintaining High Professional Standards in the NHS.
% NHSE - NHS England.
% NHSR - NHS Resolution.
% PPA — Practitioner Performance Advice provided by NHSR.
% RJC — Restorative Just Culture.

% We/Our/Us — Meaning the Royal Cornwall Hospitals Trust, used to increase
readability using common everyday terms to infer belonging.
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Page 7 of 45


http://doclibrary-rcht-intranet.cornwall.nhs.uk/GET/d10163119
http://doclibrary-rcht-intranet.cornwall.nhs.uk/GET/d10163119

5. Ownership and Responsibilities

5.1. Role of the Chief Executive and Trust Board of Directors

All serious concerns must be registered with our Chief Executive, and they must
ensure that a case manager is appointed. Our Chief Executive has overall
responsibility for managing exclusion procedures and for ensuring that cases
are properly managed.

Our Trust Board of Directors is responsible for ensuring:

These procedures are established and followed.
Proper corporate governance of this procedure and to ensure.

That a Non-Executive Director is nominated as the ‘Designated Board
Member” to oversee the case when a serious concern arises.

5.2. Role of Designated Board Member

Oversees the case to ensure that a fair and consistent process is carried out
promptly.

Hears any representations, at any stage in the process, the practitioner may
make regarding exclusion or investigation of a case. This is in addition to any
right the practitioner may have to appeal against the exclusion under our
appeal procedure as detailed in section 6.5.6.

5.3. Role of Chief Medical Officer

Acts as our responsible officer to the GMC and decides on the category and
level of concern of any case.

Reports all serious concerns to the Chief Executive and nominates a case
manager to whom they may delegate some responsibilities.

Ensures confidentiality is maintained as far as is possible, unless it is
essential for the purposes of the investigation.

Reviews the preliminary findings and decides on the course of action
required and who else to involve, for example, PPA or Responsible Officer
Advisory Group (ROAG).

Records the decision whether to investigate.

Acts as case manager for cases involving clinical directors and consultants or
will delegate this role to a senior clinical manager.

For agreeing or writing the terms of reference for an investigation or
delegating this to the case manager. Considers and recommends on
conclusion of the investigation report any further action to the Chief Executive
and Chief People Officer.

Maintaining High Professional Standards in the NHS V3.0
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Considers any further steps necessary, i.e. (but not limited to) practice
restriction or exclusion, referral to the regulator, involvement of other external
agencies, duty of candour, occupational health support etc.

Ensures any learnings identified because of any investigative action are
cascaded to reduce the likelihood of recurrence.

5.4. Role of the Chief People Officer (CMO)

5.5.

5.6.

Oversees the input of the People Experience team into MHPS activity.

Advises on process and assists in decision making, including exclusion in
conjunction with the Chief Executive and the CMO.

Arranges for reviews and maintenance of this policy in conjunction with Joint
Local Negotiation Committee (JLNC).

Plans for the sharing of MHPS statistics to all interested parties, including the
learnings from any cases.

Role of the Responsible Officer’s Advisory Group (ROAG)

Formed of a multi-disciplinary team, including representatives from Medical
Human Resources, Integrated Governance, Associate Chief Medical Officers
and the Responsible Officer. The Director of Medical Education may also be
in attendance for any cases that involve doctors in training and will liaise with
the Deanery and its members.

Discuss cases and decide how to proceed on a case-by-case basis.

Advises the CMO on consistency and procedural aspects of managing
performance and conduct concerns.

Role of the Case Manager

To review the preliminary findings and discusses with the CMO if liaison with
the PPA is appropriate and the next steps to take.

Appoints a case investigator if a formal approach is required, agreeing terms
of reference with relevant colleagues.

Ensures that any investigation is conducted efficiently, effectively and
confidentially and acts as coordinator between the practitioner, case
investigator and witnesses, offering support to all parties as identified.

Reviews the investigation report and communicates key findings to ROAG
for further consideration.

Preparing and presenting the management case to any panel hearing and
for supervising any subsequent remediation programme.

Maintaining High Professional Standards in the NHS V3.0
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5.7. Role of the Case Investigator

Case investigators play a crucial role in responding to concerns about a
doctor’s practice and as such must be adequately trained to PPA standards
to carry out this function.

Examine relevant evidence in line with the terms of reference and alert the
case manager to any concerns found that are not covered by the terms of
reference for further decision making.

Engages the assistance of a senior medical practitioner with appropriate
experience and qualifications where questions of clinical judgment are
raised.

Does not make any decision if any action is necessary, or what course of
action to take but determines the facts following investigation and produces
a report.

Keeps comprehensive written records of the investigation, its conclusions
and recommendations, actions and witness statements, upholding the
confidentiality of the case for the protection of all parties.

Assists the designated board member in reviewing the progress of the case
by ensuring that a clear audit trail is maintained.

5.8. Role of the Clinical Director

Ensures that practitioners are aware of the standards of conduct and
performance that are expected of them and to provide support to enable
them to reach and maintain these standards.

Promptly dealing with issues of concern using the Restorative Just Culture
(RJC) model in the first instance and by escalating any misconduct or
performance issues to the CMO and in the case of doctors or dentists in
training, advises the Director of Medical Education of any concerns.

Ensure that any concern related to patient safety is acted upon without
delay, including the duty of candour and informing any external services as
appropriate.

5.9. Role of Occupational Health (OH)

Assisting practitioners and their clinical managers with professional, work-
related health advice to promote health and wellbeing at work.

Where a referral is made, agreeing a course of action with the practitioner
and sending their recommendations to the Case Manager.

Attend case conferences with the CMO and/or case manager and the
practitioner to agree a schedule of supportive action and, as necessary.

Provide reports to NHS Pensions regarding ill health retirement applications.

Maintaining High Professional Standards in the NHS V3.0
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6. Standards and Practice

6.1. General Principles

6.1.1

It is expected that the practitioner’'s immediate clinical line manager will
deal with issues of minor misconduct or performance, without prior
reference to the CMO.

This will involve the conducting of a fact-finding process in accordance
with the RJC principles, and this will:

Inform all individuals involved that a concern has been identified and
it is necessary to establish the facts as the first step.

Not be formal in nature and will be progressed at pace.

Not involve inviting individuals to formal meetings.

Be restricted to establishing the facts surrounding the concern.

Offer support to colleagues impacted by the concern.

Not offer the right of representation nor notice to any individual as
this is not required outside of a formal process.

Inform the CMO of any concerns that are not resolved by the
immediate clinical line manager.

Serious Concerns

6.1.3.1 The management of performance is a continuous process and
is intended to support colleagues and maintain standards.
Concerns may be identified in several ways, including, but not
limited to:

Being expressed by other colleagues.

During reviews of performance against job plans, appraisals
or revalidation.

Following routine governance audits on performance, quality
of care or quality improvement initiatives.

Complaints from patients or their relatives.
Information from regulatory bodies, the police or coroner.

Litigation or court judgements.

6.1.3.2 All allegations must be thoroughly investigated to verify the facts
as unfounded or malicious allegations can cause significant
damage to the reputation, health and wellbeing of the colleague.

Maintaining High Professional Standards in the NHS V3.0
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6.1.5

6.1.3.3 Concerns about doctors or dentists in training should initially be
considered as training issues and the Director of Medical
Education should be informed and the Deanery advised.

Practitioner Support

6.1.4.1 We recognise that, irrespective of any outcome, practitioners
involved in this process are likely to find the experience
stressful. Support is available, at any stage of the procedure,
from the Occupational Health department and the practitioner’s
trade union or professional body. In addition, our employee
assistance program can also be used. It is recognised that a
supportive return to work may be needed following an
investigation, even if no evidence of any wrongdoing was found.

6.1.4.2 Where a case involves allegations of abuse and further support
is required, refer to the Adult Safequarding and Integrated
Safequarding Children and Professional Allegations frequently
asked questions (FAQ's).

Counter Fraud

In cases where fraud or theft (as defined by the relevant Acts) is
suspected, the matter should be reported to our Counter Fraud
Specialist, as per the Counting Fraud and Corruption against the
National Health Service Policy.

Exclusion

6.1.6.1 When serious concerns are raised about a practitioner, we will
consider if it is necessary to place temporary restrictions on
their practice. This might be to amend or restrict clinical duties,
obtain undertakings or exclude the practitioner from the
workplace. Section 6.3 sets out further details about the
procedures for this action.

6.1.6.2 The purpose of exclusion is to protect the interests of patients or
other staff. Its purpose is also to assist the investigative process
when there is a clear risk that the practitioner's presence may
impede or otherwise compromise the gathering of evidence.

6.1.6.3 We realise that whilst exclusion is often referred to as a ‘neutral
act’, the reality is that for the practitioner it feels very different
and can be traumatic and stressful. For these reasons, we use
exclusion as a last resort and provide the practitioner with
support so that they do not feel isolated. Except in extreme
circumstances, access to our IT systems and email is still
permitted.

6.1.6.4 We do not consider the practice of exclusion to infer blame or
guilt, and we will only use it as an interim measure whilst action
to resolve a concern is being considered.

Maintaining High Professional Standards in the NHS V3.0
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6.1.6.5

6.1.6.6

6.1.6.7

6.1.6.8

6.1.6.9

We use the term exclusion rather than suspension as the latter
can be confused with the action taken by regulatory bodies to
suspend a practitioner from their registers. Advice must always
be sought from Practitioner Performance Advice (PPA) if
exclusion is considered and this course of action will be for the
minimum period necessary. This can be for no more than four
weeks at a time, but it may be necessary to impose more than
one period of exclusion if it is justified.

The risk assessment must be used prior to any decision being
made to exclude or restrict. An editable copy of the risk
assessment is available in in the Human Resources (Medical
Staffing) folder on the document library Maintaining High
Professional Standards in the NHS Policy Supporting
Documents.

Alternative ways to manage risks, which avoid the use of
exclusion, include:

e Supervision of normal contractual clinical duties by an
appropriate colleague in agreement with the clinical director
and doctor concerned.

e Temporary redeployment to a broadly similar role on the
same terms and conditions.

e Restricting the practitioner to certain forms of clinical duties.

¢ Restricting activities to administrative, research/audit,
teaching and other educational duties. By mutual
agreement, the latter might include some formal retraining or
re-skilling.

o Sick leave for the investigation of specific health problems.

Where the case manager has reached a judgement that a
practitioner may be a serious potential danger to patients or
staff, the Responsible Officer should immediately be informed
and discuss the case with the GMC liaison officer.

Consideration should also be given to the issuing of a
Healthcare Professional Alert Notice (HPAN), and this should
be discussed with the Responsible Officer. The Chief Executive
will be notified of every exclusion and extension to thereof.

6.2. Part 1: - Action When a Concern Arises

We will ensure that all our investigation and performance procedures are
conducted in a way that do not discriminate on the grounds of age, disability,
gender, gender identity, gender re-assignment, marital status, civil partnership,
maternity, pregnancy, race, religion, belief or sexual orientation.

We will make certain that case managers and case investigators receive

Maintaining High Professional Standards in the NHS V3.0
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appropriate and effective training on how to perform their roles effectively. Those
undertaking investigations or sitting on performance or appeal panels, including
Board members, must have had formal equality and inclusion training before
undertaking such duties.

6.2.1

6.2.2

6.2.3

6.2.4

6.2.5

Initial Assessment

The Case Manager should carry out their role as detailed in section 5.6,
deciding if an informal or formal approach to resolution is required, and
following the principles contained within this policy.

Involving the PPA

The PPA service provides support to practitioners and to employers on
the notable aspects that can affect under performance. These may occur
in isolation or present in combination. The PPA promotes a participative
and constructive approach between themselves, us and the practitioner.
Further information on the role of the PPA and the resources available are
available as detailed in section 1.7.

Confidentiality

e In discharging our duty of care to our colleagues, we will maintain
confidentiality. Any information provided externally will be restricted
only to confirming that an investigation or disciplinary hearing is
underway. We will not release the name of the practitioner(s) or issue
a press notice at this stage.

e Personal data released to the case investigator for the purposes of the
investigation will be fit for the purpose and the data disclosed will be
proportionate to the seriousness of the matter under investigation. We
will operate consistently with the guiding principles of the Data
Protection Act 2018.

Concurrent Issues

The MHPS process may be suspended if a colleague raises an issue
under our Resolution or Freedom to Speak up policies. It is best practice
to resolve any concerns raised prior to recommencing the Maintaining
High Professional Standards (MHPS) process.

Investigation

e The practitioner must be informed of the investigation in writing by the
Case Manager including details of the investigating officer and
enclosing the terms of reference and related correspondence.

e The opportunity for the practitioner to put forward their view of events
is afforded, as it is their right to be accompanied at any stage in the
process.

Maintaining High Professional Standards in the NHS V3.0
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e Practitioners may be accompanied by another colleague, a colleague
from another NHS provider, an official of a recognised trade union,
friend, partner or family member. The companion may be legally
qualified but may not act in this capacity at any meeting.

e If the practitioner does not wish to engage then the investigation
process will continue without their contribution.

e The investigation must be unbiased and report the facts; they must not
be used simply to secure evidence. Investigation may reveal evidence
that exonerates any wrongdoing, and this can provide for effective
resolution.

e |If the investigation yields more complex clinical issues, the investigator
may be assisted by a colleague of similar standing.

¢ Investigation reports should be completed within four weeks, but if this
is not possible an interim report will be provided by the end of the four-
week period.

e Investigation reports should give sufficient information to make the
decision if:

= No further action is required.
= To resolve informally as section 6.1.1.

= There is a case to answer, and it should be put to a panel and
follow our HR policies and procedures.

= There are health concerns that may need occupational health
referral and guidance.

= There are performance concerns that may need further exploration
with the assistance of PPA.

= Restrictions on practice or exclusion are warranted.
= Concerns need to be discussed with a regulatory body.

6.2.6 Involving the Practitioner Performance Advice provided by NHSR
(PPA)

The PPA service provides support to practitioners and to employers on
the notable aspects that can affect under performance. These may occur
in isolation or present in combination. The PPA promotes a participative
and constructive approach between themselves, us and the practitioner.
Further information on the role of the PPA and the resources available are
available as detailed in section 1.7.

Maintaining High Professional Standards in the NHS V3.0
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6.2.7

6.2.8

Confidentiality

e In discharging our duty of care to our colleagues, we will maintain
confidentiality. Any information provided externally will be restricted
only to confirm that an investigation or disciplinary hearing is
underway. We will not release the name of the practitioner(s) or issue
a press notice at this stage.

e Personal data released to the case investigator for the purposes of the
investigation will be fit for the purpose and will be proportionate to the
seriousness of the matter under investigation. We will operate
consistently with the guiding principles of the Data Protection Act
2018.

Concurrent Issues

The MHPS process may be suspended if a colleague raises an issue
under our Resolution or Freedom to Speak up policies. It is best practice
to resolve any concerns raised prior to recommencing the MHPS process.

6.3. Part 2: - Restriction and Exclusion

6.3.1

6.3.2

6.3.3

The Chief Executive has overall responsibility for managing exclusion
procedures and for ensuring that cases are properly managed. The
decision to exclude a practitioner must be taken only by the following:

e Chief Executive or their deputy.

e Chief Medical Officer or their deputy.

e Chief People Officer or their deputy.

The investigating officer will provide information to assist the case
manager in reviewing the need for exclusion and making progress reports

to the Chief Executive and Designated Board member.

The risk assessment must be completed prior to any action taken to
exclude, redeploy, restrict, or amend the duties of the practitioner. If such
action is deemed necessary, the following steps need to be taken:

e Consider an initial immediate exclusion of no more than two weeks.

e Liaise with PPA before formal exclusion (unless there are compelling
patient safety concerns that require immediate action).

e Formal exclusion for periods up to four weeks and a review to decide
if renewal or cessation of exclusion is warranted.

e Obtain advice on the case management plan from PPA including the
need for formal assessment.

e Appointing a Designated Board Member to monitor the exclusion and
subsequent action.
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6.3.4

6.3.5

e Provide pastoral support.

e Performance reporting on the management of the case.

e arrange for a supportive return to work if not referred to disciplinary
procedures or performance assessment, including a documented
return to work discussion.

Informal Exclusion

It is not permitted to exclude a practitioner except by using the Formal
Exclusion process referred to from section 6.3.6. No practitioner will be
excluded from work other than through this procedure. We do not permit
the practice of ‘gardening leave’ as a means of exclusion.

Immediate Exclusion

6.3.5.1

6.3.5.2

6.3.5.3

6.3.5.4

In exceptional circumstances an immediate time-limited
exclusion may be necessary following:

e A critical incident when serious allegations have been
made against the individual clinician that involve a
significant risk to patient or staff safety.

e Where there has been a significant breakdown in
relationships between a colleague and the rest of the team
that involve a significant risk to patient or staff safety.

¢ Where the presence of the practitioner is likely to hinder
the investigation, such as where the presence of the
practitioner may give rise to the risk of destruction of
evidence or interference with witnesses.

Such exclusion will allow more measured consideration to be
undertaken and Practitioner Performance Advice provided by
NHSR (PPA) should be contacted where possible before the
immediate exclusion takes place. This period should be used
to carry out a preliminary situation analysis, to seek further
advice from PPA and to convene a case conference.

The practitioner must be advised as to why the exclusion is
being made in broad terms (there may be no formal allegation
at this stage) and agree a date, up to a maximum of two
weeks away, when the practitioner should return to the
workplace for a further meeting.

The case manager must advise the practitioner of their rights,
including rights of representation.
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6.3.5.5

When the practitioner is informed of the exclusion, there
should be a witness present, and the nature of the allegations
or areas of concern should be conveyed to the practitioner.
The practitioner should be told of the reason(s) why exclusion
is regarded as the only way to deal with the case. At this
stage, the practitioner should be given the opportunity to state
their case and propose alternatives to exclusion (i.e. further
training, referral to Occupational Health, referral to PPA with
voluntary restrictions etc).

6.3.6 Formal Exclusion

6.3.6.1

6.3.6.2

6.3.6.3

6.3.6.4

Alternatives to exclusion must be considered in the first
instance, in line with section 6.1.6. Where alternative action to
exclusion is implemented, this does not prejudice our right to
exclude at a later stage if we consider it necessary.

It may, on occasion, be necessary for us to exclude a
practitioner while we investigate as part of a formal procedure.
PPA must be consulted where formal exclusion is being
considered. The case investigator must produce a preliminary
report as soon as is possible to be available for the case
conference. This preliminary report is advisory to enable the
case manager to decide on the next steps as appropriate. The
report should provide sufficient information for a decision to be
made as to whether:

e The allegation appears unfounded.
e There is a misconduct issue.
e There is a concern about the practitioner’s capability.

e The complexity of the case warrants further detailed
investigation before advice can be given on the way
forward and what further enquiries need to be made.

Exclusion will not prejudice practitioners in relation to the
outcome of any formal processes and must be regularly
reviewed to ensure it is not unnecessarily protracted.

Formal exclusion of the practitioner will only normally be
considered where there is a need to protect the safety of
patients or other staff pending the outcome of a full
investigation of:

e Allegations of misconduct.

e Concerns about serious dysfunctions in the operation of a
clinical service.

e Concerns about lack of capability or poor performance of
sufficient seriousness that is warranted to protect patients.
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6.3.6.5

6.3.6.6

6.3.6.7

6.3.6.8

6.3.6.9

6.3.6.10

e The presence of the practitioner in the workplace is likely to
hinder the investigation.

In situations where exclusion is considered necessary, the
underlying circumstances that led to it may be a cause of
exceptional stress in the practitioner (e.g. a serious clinical
incident, a serious allegation). This could result in altered
behaviour and risk, and exclusion offers paid absence where
the practitioner can reflect and focus on the investigation and
help with the learning process.

The formal exclusion must be confirmed in writing as soon as
is reasonably practicable and should state:

e The effective date and time that the exclusion is valid and
its duration (up to four weeks).

e The content of the allegations and the terms of the
exclusion.

e The need to remain available for work.
e That a full investigation or what other action will follow.

The practitioner should also be advised that they may make
representations about the exclusion to a Designated Board

Member at any time after receiving the letter confirming the
exclusion.

During exclusion, the practitioner will continue to be able to
access the Occupational Health department through a
manager’s referral, including to our personal counselling
service and other support facilities i.e. trade unions or
professional bodies. The terms of exclusion will clarify access
to our premises, balancing the need to ensure an appropriate
and fair investigation with the rights of the excluded
practitioner.

In cases when disciplinary procedures are being followed,
exclusion may be extended for renewable periods of four
weeks until the completion of disciplinary procedures. The
exclusion will only last for four weeks at a time and be subject
to review. The exclusion will usually be lifted, and the
practitioner allowed back to work, with or without conditions
placed upon their employment, as soon as the original reasons
for exclusion no longer apply.

If the case manager considers that the exclusion will need to
be extended over a prolonged period outside of his or her
control (for example, because of a police investigation), the
case must be referred to PPA for suggestions as to possible
ways forward.
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6.3.7

6.3.8

6.3.6.11

If, at any time after the practitioner has been excluded from
work, the investigation reveals that either the allegations are
without foundation or that further investigation can continue
with the practitioner working normally or with restrictions, the
case manager must lift the exclusion and plan for the
practitioner to return to work with an appropriate supportive
return as soon as practicable.

Exclusion from Premises

6.3.7.1

6.3.7.2

6.3.7.3

6.3.7.4

Under no circumstances will any exclusion or restriction from
our premises prevent the practitioner from being able to attend
our premises as a patient for either emergency or elective
treatment. In the case of the former, the case manager should
be notified as soon as is practicable and in the case of elective
treatment, when an appointment letter is received.

Practitioners will not be automatically barred from the
premises upon exclusion. The case manager must consider if
exclusion from the premises is necessary. There are certain
circumstances, however, where the practitioner should be
excluded from the premises. where there may be a danger of
tampering with evidence or where the practitioner may be a
serious potential danger to patients or other staff.

Where a practitioner is barred from the premises, the Chief
Medical Officer (CMO) will decide if this exclusion extends to
remote access to our IT network, or if specific exclusions
should be applied i.e. a requirement not to contact or email
witnesses.

Exclusion from premises and restricted access to the IT
network should only be used in exceptional circumstances and
must be clearly justified in the risk assessment. Arrangements
must be in place to ensure the practitioner has access to any
resources needed to help their defence.

Keeping in Contact and Availability for Work

6.3.8.1

6.3.8.2

6.3.8.3

The practitioner should normally be allowed to retain contact
with colleagues, take part in clinical audit and remain up to
date with developments in their field of practice or undertake
research or training.

Exclusion under this procedure will be full pay, therefore the
practitioner must remain available for work during their normal
contracted hours.

The practitioner must inform the case manager of any other
provider with whom they undertake either voluntary or paid
work and seek the case manager's consent to continue
undertaking such work.
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6.3.9

6.3.10

6.3.8.4

6.3.8.5

The practitioner should continue to book and take annual
leave or study leave as normal and should be enabled to keep
in contact with colleagues on professional developments and
take part in continuing professional development and
mandatory training.

In the event of the exclusion being lifted, practitioners must be
afforded a minimum of 24 hours’ notice to return to work. If the
practitioner is not available to return to work for any reason the
case manager may decide that remuneration is to be withheld

until they are able to return.

Informing Other Organisations

6.3.9.1

6.3.9.2

6.3.9.3

In cases where there is concern that the practitioner may pose
a risk to patient safety, we may consider that we have an
obligation to inform other organisations, including the private
sector, of any restriction on practice or exclusion and provide
a summary of the reasons for it.

The practitioner is under a professional obligation to supply
the details of other organisations for which they may work,
volunteer or provide service to. Failure to do so may result in
further disciplinary action or referral to the relevant regulatory
body.

Where we have placed restrictions on practice, the practitioner
should agree not to undertake any work in that area of
practice with any other provider. Breaches or defiance to this
will be referred to the professional regulatory body through the
Responsible Officer.

Keeping Exclusions Under Review

The Board must be informed about an exclusion at the earliest
opportunity as it has a responsibility to ensure that our internal
procedures are followed. The Board requires:

e A summary of the progress of each case at the end of each period of
exclusion demonstrating that procedures are being followed and that
all reasonable efforts are being made to bring the situation to an end
as quickly as possible.

e A monthly summary showing all exclusions with their duration and
how often they have been reviewed and extended.

e Board members might be required to sit as members of a future
disciplinary or appeal panel. Therefore, such reports should only be
sufficient to enable the Board to be satisfied that the procedures are
being followed. Only the Designated Board Member should be
involved to significant degree in each review.
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6.3.11

Regular Reviews

6.3.11.1

6.3.11.2

6.3.11.3

6.3.11.4

6.3.11.5

6.3.11.6

6.3.11.7

The case manager must review the exclusion before the end
of each four-week period and report the outcome to the Chief
Executive and the Board. This report is advisory, and it would
be for the case manager to decide and advise on the next
steps as appropriate.

The exclusion should usually be lifted, and the practitioner
allowed back to work, with or without conditions placed upon
their employment, at any time the original reasons for
exclusion no longer apply and there are no other reasons for
exclusion.

The exclusion will lapse, and the practitioner will be entitled to
return to work at the end of any four-week period if the
exclusion is not actively reviewed.

Careful consideration must be given as to whether the
interests of patients, other staff, the practitioner, and/or the
needs of the investigative process continue to necessitate
exclusion and consider the option of the practitioner returning
to limited or alternative duties where practicable.

We will use the same timeframes to review any restrictions on
practice that have been placed on a practitioner, although the
requirements for reporting to the Board and NHSE do not
apply in these circumstances.

If the practitioner has been excluded for 12 weeks:

e A report must be made to the Chief Executive outlining the
reasons for the continued exclusion, why restrictions on
practice would not be an appropriate alternative and, if the
investigation has not been completed, a timetable for its
completion.

e Practitioner Performance Advice provided by NHSR (PPA)
must be consulted for further advice and to discuss the
steps being taken to conclude the exclusion at the earliest
opportunity.

e The Chief Executive must report the continuing exclusion
to NHS England.

If the exclusion has been extended over six months:

e A further report must be made by the Chief Executive to
NHS England indicating the reason for continuing the
exclusion, the anticipated time scale for completing the
process, and the actual and anticipated costs of exclusion.
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6.3.12

6.3.13

Appeal
6.3.12.1

6.3.12.2

6.3.12.3

6.3.12.4

e PPA and/or NHS England will form a view if the case
proceeds at an appropriate pace and in the most effective
manner and if there is any advice they can offer to the
Board.

e There will be a normal maximum limit of six months’
exclusion except for those cases involving criminal
investigation of the practitioner concerned. Together with
PPA we will actively review such cases at least every six
months.

At any stage when a practitioner is excluded or has
restrictions placed on their practice, they may appeal to a
panel convened by us.

The panel will consist of an Executive Director appointed as
panel chair by the Chief Medical Officer (CMO), a consultant
appointed by staff side representatives, and a third member
from the same specialty and grade as the excluded
practitioner from another NHS provider.

The panel will recommend to the Chief Executive if the
exclusion or restriction should continue.

When the appeal has been heard, the practitioner will not be
allowed to appeal again for a period of three months.

Return To Work

6.3.13.1

6.3.13.2

When the exclusion ends, there must be formal arrangements
for the practitioner’s supportive return to work made in
conjunction with the Practitioner Performance Advice
provided by NHSR (PPA).

It must be clear if clinical and other responsibilities are to
remain unchanged or what the duties and restrictions are,
and any monitoring arrangements to ensure patient safety.

6.4. Part 3: Dealing with Conduct Hearings

6.4.1

Introduction

6.4.1.1

Cases which solely involve allegations of misconduct against
medical or dental staff will be dealt with, as for all other staff
groups, under our Disciplinary Policy, but only after the
procedure for investigating allegations of misconduct referred
to in this policy have been undertaken in full.
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6.4.1.2

6.4.1.3

6.4.1.4

6.4.1.5

6.4.1.6

6.4.1.7

Where the alleged misconduct being investigated under our
disciplinary policy relates to matters of a professional nature,
the case investigator should be a clinically registered
professional and obtain appropriate independent professional
advice.

When a report of the misconduct investigation has been
received the practitioner can comment in writing on the factual
content of the report produced. Comments from the
practitioner, including any mitigation, must normally be
submitted to the case manager within ten working days of the
date of receipt.

Where a case involving issues of professional misconduct
proceeds to a hearing under our disciplinary policy, the panel
will include a member who is medically qualified (in the case
of doctors) or dentally qualified (in the case of dentists) and
who is not currently employed by us.

We will work with the relevant university or NHS organisation
to ensure that jointly agreed procedures are in place for
dealing with any concerns about practitioners with honorary
contracts.

Our Disciplinary Policy sets out acceptable standards of
conduct and behaviour expected of all our colleagues.
Breaches of these rules may be classified as misconduct.
These will generally fall into four distinct categories:

e A refusal to comply with our reasonable requirements.

¢ An infringement of our disciplinary rules including conduct
that contravenes the standard of professional behaviour
required of doctors and dentists by their regulatory body.

e The committing of criminal offences outside the place of
work which may amount to professional misconduct.

e Wilful, careless, inappropriate or unethical behaviour
likely to compromise standards of care, patient safety or
create serious dysfunction to the effective running of a
service.

Failure to fulfil contractual obligations may also constitute
misconduct and may include, but are not limited to, regular
non-attendance at clinics or ward rounds, not taking part in
clinical governance activities, or persistent lateness.
Additionally, instances of failing to give proper support to
other members of staff, including doctors or dentists in
training, may also be considered misconduct.
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6.4.2

6.4.3

6.4.1.8

If a practitioner considers that the case has been wrongly
classified as misconduct, they (or their representative) are
entitled to use our Resolution Policy available on our
document library. Alternatively, or in addition, they may make
representations to the Designated Board Member.

When Investigations Identify Possible Criminal Acts

6.4.2.1

6.4.2.2

6.4.2.3

6.4.2.4

Where an investigation establishes a suspected criminal
action has taken place anywhere in the world, this will be
reported to the police. Our investigation will only proceed on
those aspects not directly related to the police investigation.
We will consult with the police to establish if our investigation
into any other matters would materially impede their own
investigation.

Any investigation conducted by us will not interfere with any
evidence that may be used to resolve any suspicion of
criminal acts.

We recognise that investigations conducted by any law
enforcement body are outside of our control and operate
under different processes. This may mean that parallel
investigations run concurrently.

There is no set order in which the aspects of each
investigation should occur. This order should be decided on a
case-by-case basis between the relevant investigators.

Where a Practitioner is Charged with an Offence

6.4.3.1

6.4.3.2

6.4.3.3

There are some criminal offences that, if proven, could render
a doctor or dentist unsuitable for our employment. If having
reviewed the facts, we consider that the practitioner poses a
risk to patients, colleagues or our brand or integrity (including
that of the wider NHS) we may instigate an investigation
and/or subject the practitioner to restrictions, temporary
redeployment to a broadly similar role on the same terms and
conditions, or exclusion.

Any action taken will depend on the nature of the offence and
advice will be sought from the Chief Medical Officer (CMO),
Chief People Officer, our legal representatives and PPA. We
will explain the reasons for taking such action to the
practitioner concerned.

If the practitioner is acquitted but we feel there is enough
evidence to suggest a potential danger to patients, then we
will exercise our public duty to take action to ensure that the
individual concerned does not pose a risk to patient safety.
We may have refrained from acting pending the outcome of a
court case, but this will not limit our right to carry out these
actions subsequently.
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6.4.3.4

Where criminal charges are dropped, the presumption is that
the practitioner will be reinstated.

6.5. Part 4: Dealing with Issues of Performance

Capability may be affected by ill health, and this will be considered in any
investigation. Arrangements for handling concerns about a practitioner’s health
are described in section 6.6 of this procedure.

6.5.1

Introduction and General Principles

6.5.1.1

6.5.1.2

6.5.1.3

6.5.1.4

Performance issues are occasions where we consider that
there has been a clear failure by an individual to deliver an
adequate standard of care or standard of management,
through lack of knowledge, ability or consistently poor
performance.

Concerns may arise from a single incident or a series of
events, reports or poor clinical outcomes. In all cases we will
seek advice from PPA to decide on the practitioner’s
capability or if there are other matters that need to be
addressed. If concerns about capability cannot be resolved
routinely by the line manager, the case will be referred to PPA
before the matter can be considered by a performance panel.
The practitioner must consent to have their case referred to
PPA, but refusal of consent does not preclude us from
seeking further advice from PPA as we deem appropriate.

Wherever possible, we aim to resolve issues of performance
(including clinical competence and health) through ongoing
assessment, training and support. Early identification of
problems is essential to reduce the risk of serious harm to
patients. PPA will be consulted for advice to support the
remediation and placement in clinical teams outside of our
organisation. It may be considered where there is conflict of
interest within a team or there has been a loss of confidence
in the working relationship.

Matters contained within our performance procedures include
(but are not limited to):

e Out of date clinical practice.

¢ |nappropriate clinical practice arising from a lack of
knowledge or skills that put our patients at risk.

¢ Incompetent clinical practice.

¢ |nability to communicate effectively with colleagues
and/or patients.

¢ |nappropriate delegation of clinical responsibility.
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6.5.1.5

¢ |nadequate supervision of delegated clinical tasks.
¢ |neffective clinical team working skills.

No member of the performance panel or advisers to the panel
should have been previously involved in carrying out an
investigation.

6.5.2 Where Conduct and Performance Issues are Involved

6.5.3

6.5.2.1

6.5.2.2

Some cases will include both conduct and performance
issues and we recognise that these types of cases can be
complex and difficult to manage. If a case covers more than
one category of concern, they should usually be combined
under a performance hearing, although there may be
occasions where it is necessary to pursue a conduct issue
separately. The decision as to which process should be
initiated will be taken by the Case Manager in conjunction
with the Chief People Officer and Practitioner Performance
Advice provided by NHSR (PPA).

The practitioner is entitled to use our resolution procedure if
they consider that the case has been incorrectly classified.
Alternatively, or in addition, they may make representations to
the Designated Board Member.

Performance Procedure: The Pre-Hearing Process

6.5.3.1

6.5.3.2

6.5.3.3

The practitioner can comment in writing on the factual content
of the report produced by the case investigator. Comments
from the practitioner, including any mitigation, must normally
be submitted to the case manager within ten working days of
the date of receipt of the request. In exceptional
circumstances, for example in complex cases or due to
annual leave, the deadline for comments from the practitioner
can be extended by mutual agreement.

On considering the findings of the report, the case manager
will decide what further action is necessary, considering any
comments from the practitioner and the advice of PPA. The
case manager will consider what action (if any) is necessary,
using this policy as a guide.

The case manager will consider, with the CMO and Chief
People Officer, if issues of capability can be resolved through
local action, such as retraining, counselling or performance
action plans. If this action is not practicable for any reason,
the matter must be referred to PPA for it to consider if an
assessment should be carried out and to aid devising an
action plan. The case manager will inform the practitioner
concerned of the decision as soon as possible and normally
within ten working days of receiving the practitioner’s
comments.
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6.5.3.4

6.5.3.5

6.5.3.6

6.5.3.7

6.5.3.8

6.5.3.9

We will facilitate the action plan which must be agreed by all
parties. There may be occasions when a case has been
considered by PPA, and the advice of its assessment panel is
that the practitioner’s performance is so fundamentally flawed
that no educational and/or organisational action plan has a
realistic chance of success. In these circumstances, the case
manager must decide, based upon all the relevant
information, if the case should be determined under the
performance procedure. If so, a panel hearing will be
necessary.

If the practitioner does not agree to the case being referred to
PPA, a panel hearing will normally be necessary.

The case manager must notify the practitioner in writing of the
decision to arrange a panel hearing at least twenty working
days in advance. Notification will include details of the
allegations and the arrangements for proceedings, including
the practitioner’s rights to be accompanied and copies of any
documentation and/or evidence that will be made available to
the panel. This is sufficient notice to allow the practitioner to
arrange any representation.

All parties must exchange documentation, including witness
statements, on which they wish to rely on during the
proceedings no later than ten working days before the
hearing. In the event of late evidence being presented, we will
consider if a new date should be set for the hearing or if we
will proceed as already notified. A final list of witnesses to be
called must be given to both parties not less than two working
days in advance of the hearing.

Should either party request a postponement to the hearing,
the case manager is responsible for ensuring that a
reasonable response is made and that time extensions to the
process are kept to a minimum. We have the right, after a
reasonable period (not normally less than thirty working
days), to proceed with the hearing in the practitioner’'s
absence and we will act reasonably in deciding to do so and
after considering any comments made by the practitioner.

Should the practitioner’s ill health prevent the hearing from
taking place we will implement our normal absence
procedures.
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6.5.4

6.5.3.10

6.5.3.11

Witnesses who have made written statements at the inquiry
stage may, be required to attend the performance hearing.
Following representations from either side contesting a
witness statement, which is to be relied upon in the hearing,
the panel chair will invite the witness to attend. The panel
chair cannot require anyone other than a staff member to
attend. However, if evidence is contested and the witness is
unable or unwilling to attend, the panel may reduce the
weight given to the evidence.

If withesses who are required to attend the hearing choose to
be accompanied, the witness’s representative cannot
participate in the hearing.

The Hearing Framework

6.5.4.1

6.5.4.2

6.5.4.3

6.5.4.4

6.5.4.5

The performance hearing will be chaired by one of our
Executive Directors. The panel will comprise a total of three
people, normally two members of our Board or senior staff,
who are appointed by the Board for the purpose of the
hearing. At least one member of the panel must be a medical
or dental practitioner who is not employed by us. We will
agree to the external medical or dental member with a staff
side representative.

Arrangements must be made for the panel to be advised by a
senior member of the People Experience team and a senior
clinician from the same, or clinically similar specialty from
another NHS employer.

The panel must be aware of the typical standard of
competence required of the grade of doctor in question. If, for
any reason, the senior clinician is unable to advise on the
appropriate level of competence, a doctor from another NHS
employer in the same grade as the practitioner in question
will be asked to provide advice.

It is for us to ultimately decide upon membership of the panel.
The practitioner may raise an objection to the choice of any
panel member within five working days of notification. We will
review the situation and state our decision prior to the
hearing. We will take all reasonable measures to ensure that
the membership of the panel is acceptable to the practitioner
and, exceptionally, it may be necessary to postpone the
hearing while this matter is resolved.

The steps to follow during a panel hearing are detailed in the
Maintaining High Performance Standards in the NHS Policy
Supporting Documents.
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6.5.5 Representation at Performance Hearings

6.5.6

6.5.5.1

6.5.5.2

6.5.5.3

The practitioner will be given every reasonable opportunity to
present their case. The hearing should not be conducted in a
litigious or excessively formal manner.

Practitioners have the right to be represented and/or
accompanied by a representative of their professional or
defence organisation, a work colleague or a friend, family
member or spouse. Where any of the above are legally
qualified, they will not act in a legal capacity.

The representative will be entitled to present a case on behalf
of the practitioner and address the panel to question the
management case and any witness evidence.

The Appeal Framework

6.5.6.1

6.5.6.2

The appeals procedure provides a mechanism for
practitioners who disagree with the outcome of a decision to
have an opportunity for the case to be reviewed. The appeal
panel will establish if our procedures have been adhered to
and that the panel, in arriving at their decision, acted fairly and
reasonably based on:

e A fair and thorough investigation of the issue.

o Sufficient evidence arising from the investigation or
assessment on which to base the decision.

e |[f, in the circumstances, the decision was fair and
reasonable, and commensurate with the evidence heard.

¢ |If the decision was benchmarked against similar previous
cases, where these are available.

Itis in the interests of all parties that appeals are heard as
soon as possible after the original capability hearing. The
following timetable will apply in all cases:

e Appeal in writing, giving full grounds for the appeal, to be
submitted to the designated person within twenty-five
working days of the date of the written confirmation of the
original decision.

e The hearing is to take place within twenty-five working
days of date of lodging appeal.

e Decision reported to the appellant and the Chief
Executive within five working days of the conclusion of the
hearing.
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6.5.6.3

6.5.6.4

6.5.6.5

6.5.6.6

6.5.6.7

¢ Any deviation from this timetable will be varied only by
mutual agreement. The case manager should be informed
and is responsible for ensuring that extensions are kept to
a minimum.

We will make the arrangements for the panel and notify the
appellant as soon as possible and, in any event, within a
reasonable timescale. The same requirement as section 6.5.2
will apply to the arrangement of appeal panels.

The panel will consist of three members. The members of
appeal panel must not have had any previous direct
involvement in the matters that are the subject of the appeal,
for example they must not have acted as the Designated
Board member. These members will be:

¢ An independent member trained sufficiently trained in all
legal aspects of appeals. This person will be appointed
from the national list held by NHS Employers for this
purpose. This person will act as chair.

e Our Chair (or another non-executive director) who must
have the appropriate training for hearing an appeal.

e A medically qualified member (or dentally qualified if
appropriate) who is not employed by us who must also
have the appropriate training for hearing an appeal. We
will agree the external medical or dental member with a
staff side representative.

The panel can call specialist advice. This may include advice
from a consultant from the same specialty or sub-specialty as
the appellant but from another NHS employer and a senior
Human Resources specialist who may be from another NHS
organisation.

The appeal panel can hear new evidence submitted by the
practitioner and consider whether it might have significantly
altered the decision of the original hearing. The appeal panel
should not rehear the case in its entirety. The panel has the
authority to uphold the original decision or to vary it.

The appeal panel has the right to call witnesses of its own
volition but must notify all parties at least ten working days in
advance of the hearing and provide them with a written
statement from any such witness at the same time.
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6.5.6.8

6.5.6.9

6.5.6.10

6.5.6.11

6.5.6.12

6.5.6.13

Exceptionally, where during the hearing the appeal panel
determines that it needs to hear the evidence of a witness not
called by either party, then it shall have the authority to
adjourn the hearing to allow for a written statement to be
obtained from the witness and made available to both parties
before the hearing recommences.

If, during the hearing, the appeal panel determines that new
evidence needs to be presented, it should consider whether
an adjournment is appropriate. Much will depend on the
weight of the new evidence and its relevance. The appeal
panel has the power to determine whether to consider the
new evidence as relevant to the appeal, or whether the case
should be reheard, based on the new evidence, by a
capability hearing panel.

Records must be kept, including a report detailing the
performance issues, the practitioner’s defence or mitigation,
the action taken and the reasons for it. These records must be
kept confidential and retained in accordance with the
capability procedure and the Data Protection Act 2018. These
records will be made available to those with a legitimate call
upon them such as the practitioner, the regulatory body or in
response to a direction from an Employment Tribunal.

If the conclusion of the appeal panel is that the correct
procedures were not followed and it determines that the case
needs to be reheard, the panel chair has the authority to
instruct a new performance hearing.

The decision of the appeal panel is final and binding and there
is no further right to appeal. A dismissed practitioner may be
able to take their case to an Employment Tribunal once our
internal appeal processes are concluded. The tribunal will test
the reasonableness of our actions and if they were
procedurally correct. Colleagues should seek independent
legal advice if they wish to pursue the matter, and we are not
able to advise further.

There will be no correspondence entered into on the decision
of the panel unless clarification is required on what has been
decided. Any such clarification should be sought in writing
from the panel chair.
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6.5.6.14 Where the appeal is against dismissal, the practitioner will not

be paid for attendance or preparation for the hearing after the
original date of termination of employment. If the appeal is
upheld, the practitioner should be reinstated and must be paid
backdated to the date of termination of employment. Where
the decision is to rehear the case, the practitioner should also
be reinstated, subject to any conditions or restrictions in place
at the time of the original hearing and paid backdated to the
date of termination of employment.

6.5.7 Termination of Employment with Unresolved Performance Issues

6.5.7.1

6.5.7.2

Where a practitioner leaves employment before procedures
have been completed, any outstanding disciplinary
investigation will be concluded, and capability proceedings will
be completed where possible whatever the personal
circumstances of the employee concerned.

In the event of section 6.5.4.1 occurring, every reasonable
effort will be made to ensure the former practitioner remains
involved in the process. If contact with the practitioner has
been lost, we will invite them to attend any hearing by writing
to both their last known address as is held in our employee
records system. We will make a judgement, based on the
evidence available, as to whether the allegations about the
practitioner’s capability are upheld. If the allegations are
upheld, we will take appropriate action, such as requesting
the issue of an alert letter and referral to the professional
regulatory body, the police, the Local Authority Designated
Officer and the Disclosure and Barring Service.

6.5.8 Terms of Settlement on Termination of Employment

6.5.8.1

In some circumstances, terms of settlement may be agreed
with a doctor or dentist if their employment is to be
terminated. The following principles will be used by us in such
circumstances:

e Settlement agreements must not be to the detriment of
patient safety.

o We will not agree any settlement that precludes either
appropriate investigations being carried out or reports
made or referral to the appropriate regulatory body.

e Payment will not normally be made when a practitioner’s
employment is terminated on disciplinary grounds or
following their resignation.
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o We will need to demonstrate why the severance payment
is in the public interest, how it represents value for money
and how it represents the best use of public funds. Such
matters are considered and agreed by our Remuneration
Committee and NHS England prior to submission to His
Majesty’s (HM)Treasury for approval.

e A clear record will be kept, setting out the calculations,
assumptions and rationale of all decisions taken to show
that we or any authority has considered all relevant
factors including legal advice.

¢ We will not use offers of compensation as an alternative
to the disciplinary process nor as an inducement to
secure the voluntary resignation of an individual.

e All job references provided following settlement will be
provided on a factual basis.

o Where a termination settlement is agreed, details may be
confirmed in a Settlement Agreement that will set out
what each party may say in public or write about the
settlement. The Settlement Agreement is for the
protection of each party, but it will not include clauses
intended to cover up inappropriate behaviour or
inadequate services and will not include the provision of
an open reference.

6.6. Part 5. Practitioner’s Health Concerns

6.6.1 Framework for Managing Health Concerns

6.6.1.1

6.6.1.2

6.6.1.3

A wide variety of health problems can have an impact on an
individual’s clinical and personal performance. These
conditions may arise spontaneously or be because of other
factors such as stress.

Our guiding principle is that wherever possible, and consistent
with reasonable public protection, practitioners should be
treated, rehabilitated or retrained (for example if they can no
longer undertake exposure prone procedures) and kept in
employment rather than be lost from the NHS.

If a practitioner becomes ill, they will be subject to our
Attendance Management Policy and Procedure. The sickness
absence procedures take precedence over the performance
procedures, and we will take reasonable steps to give the
practitioner time to recover and attend any hearing.
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6.6.1.4

6.6.1.5

6.6.1.6

6.6.1.7

6.6.1.8

6.6.1.9

6.6.1.10

If an incident suggests a problem with the practitioner’s
health, the incident may need to be investigated to determine
if there is a health problem. If Occupational Health
involvement is recommended the nominated clinical manager,
with the support of the People Partner, must refer the
practitioner.

Occupational Health will agree a course of action with the
practitioner and send the recommendations to the Chief
Medical Officer (CMO). A meeting should be held with those
relevant to the case to agree a timetable of action and
rehabilitation if appropriate. The practitioner may wish to bring
a support companion to these meetings.

Where the practitioner’s illness exceeds four weeks (or
immediately if their absence is stress related) they must be
referred to the Occupational Health department. They will
advise us on the expected duration of the absence and any
consequences it may have for the performance management
process. They will also be able to advise on the practitioner’s
capacity for future work, for which we may wish to consider
retirement on health grounds.

If a practitioner’s ill health presents a concern to patient safety
and they do not show awareness of this, or are unwilling to
cooperate, exclusion from work and referral to the
professional regulatory body must be considered even if they
have retired on the grounds of ill health.

PPA should be engaged to offer advice on any situation and
at any point where we are concerned about a doctor or
dentist. Raising concerns early is preferred as these can be
easier to deal with before they escalate.

In exceptional circumstances, a hearing may proceed in the
absence of the practitioner for reasons of ill health. The
practitioner will have the opportunity to submit written
submissions and/or have a representative attend in his/her
absence.

Should employment be terminated because of ill health, the
investigation should still be taken to a conclusion, and we will
form a judgement as to whether the allegations are upheld.

6.6.2 Retaining the Services of Individuals with Health Problems

Wherever possible we will attempt to continue to offer employment
provided this does not place our patients or colleagues at risk. We will
consider the following, which is not an exhaustive list of possible actions,
for colleagues with ill health problems:

e Sick leave.
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e Removal of certain duties.

e Reassigned to a different area of work.

¢ Retraining or adjustments to the working environment, with
appropriate advice from PPA and/or Health Education England, under
the reasonable adjustment provisions of the Equality Act 2010.

6.6.3 Reasonable Adjustments

6.6.3.1

6.6.3.2

6.6.3.3

The practitioner will be supported by us and our Occupational
Health department, and we will ensure that the practitioner is
offered every reasonable resource available to get back to
practice where appropriate. We will consider what reasonable
adjustments could be made to the workplace or other
arrangements, in line with the Equality Act 2010. These may
include, but are not limited to:

e Adjustments to our premises, including acquiring or
modifying equipment.

e Reallocating duties to other colleagues.

¢ Transferring to an existing vacancy or to a different work
location that is more accessible.

e Altering working hours or pattern of work.

¢ Allowing absence for rehabilitation, assessment or
treatment.

e Providing additional training or retraining.

e Modifying procedures for testing or assessment.
e Providing a reader or interpreter.

o Establishing mentoring arrangements.

In some cases, retirement due to ill health may be necessary.
[l health retirement should be approached in a reasonable
and considerate manner. Any issues relating to conduct or
performance that have arisen will be resolved using the
appropriate agreed procedures. It is not acceptable to leave
concerns unmanaged despite the presentation of a
practitioner’s ill health.

In those cases where there is impairment of performance
solely due to ill health, disciplinary procedures will be
considered only in the most exceptional of circumstances, for
example if the practitioner concerned refuses to cooperate
with us to resolve the underlying situation. In these
circumstances restriction or exclusion may be considered.
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6.6.3.4

There will be circumstances where colleague who is subject
to disciplinary proceedings puts forward a case, on health
grounds, that the proceedings should be delayed, modified or
terminated. In such cases we will refer the doctor or dentist to
Occupational Health for assessment as soon as possible.
Unreasonable refusal to accept Occupational Health
involvement may give separate grounds for pursuing
disciplinary action.

7. Dissemination and Implementation

A copy of the policy will be stored electronically in the Medical Staffing section of the
Human Resources folder on our document library.

8. Monitoring compliance and effectiveness

Information
Category

Detail of process and methodology for monitoring
compliance

Element to be

e Number of cases being managed in accordance with
Maintaining High Professional Standards in the NHS Policy
and/or Trust Disciplinary Policy.

e Number of exclusions.

monitored e Number of referrals made to Practitioner Performance Advice
provided by NHSR (PPA).
e Number of referrals made to General Medical Council
(GMC)/General Dental Council (GDC).
Lead Chief People Officer and Chief Medical Officer.
Tool Employee database
Frequency Quarterly
Reporting e Responsible Officer's Advisory Group (ROAG).
arrangements e POD (People and Organisational Development committee).
Acti Required actions will be identified and completed in a reasonable
cting on

recommendations
and Lead(s)

timeframe and the relevant committee, department or lead will
undertake the action planning required to enact the
recommendations.

Change in practice
and lessons to be
shared

Required changes to practice will be identified and actioned within
the agreed timescale. A lead member of the team will be
identified to take each change forward where appropriate.
Lessons will be shared with all the relevant stakeholders,
including Joint Local Negotiation Committee (JLNC).
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9. Updating and Review

9.1. This policy will be reviewed no less than every three years. Where appropriate, it
may be reviewed earlier to include legislative changes, national policy
instruction, Trust Board decision or at the request of either management or staff-
side representatives.

9.2. Revisions can be made ahead of the review date when the procedural document
requires updating. Where the revisions are significant and the overall policy is
changed, the author will ensure the revised document is taken through the
standard consultation, approval, and dissemination processes.

9.3. Where the revisions are minor for amended job titles or changes in the
organisational structure, approval can be sought from the executive director
responsible for signatory approval and can be re-published accordingly without
having gone through the full consultation and ratification process.

9.4. Any revision activity is to be recorded in the version control table as part of the
document control process.

10. Equality and Diversity

10.1. This document complies with the Royal Cornwall Hospitals NHS Trust service
Equality and Diversity statement which can be found in the Equality Diversity
And Inclusion Policy or the Equality and Diversity website.

10.2. Royal Cornwall Hospitals NHS Trust is committed to a Policy of Equal
Opportunities in employment. The aim of this policy is to ensure that no
job applicant or employee receives less favourable treatment because of
their race, colour, nationality, ethnic or national origin, or on the grounds
of their age, gender, gender reassignment, marital status, domestic
circumstances, disability, HIV status, sexual orientation, religion, belief,
political affiliation or trade union membership, social or employment
status or is disadvantaged by conditions or requirements which are not
justified by the job to be done. This policy concerns all aspects of
employment for existing staff and potential employees.

10.3. Equality Impact Assessment

The Initial Equality Impact Assessment Screening Form is at Appendix 2.
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Appendix 1. Governance Information

Information Category

Detailed Information

Document Title:

Maintaining High Professional Standards in the NHS
V3.0

This document replaces (exact
title of previous version):

Maintaining High Professional Standards in the
Modern NHS Policy V2.0

Date Issued/Approved:

17 September 2025

Date Valid From: February 2026
Date Valid To: February 2028
Author/Owner: Rob Edgeler-Matthews, People Partner, Medical

Staffing

Contact details:

01872 255755.
rch.tr.medicalhr@nhs.net.

Brief summary of contents:

An outline of our procedure for handling concerns
about doctors’ and dentists’ conduct and capability.

Suggested Keywords:

Conduct, capability, disciplinary, exclusion, MHPS,
misconduct, performance, restriction.

Target Audience:

RCHT: Yes
CFT: No
CIOS ICB: No

Executive Director responsible
for Policy:

Chief Medical Officer and Chief People Officer.

Approval route for consultation
and ratification:

Joint Local Negotiating Committee (JLNC)

Manager confirming approval
processes:

Meridith Kane, Chief Medical Officer

Name of Governance Lead
confirming consultation and
ratification:

Leanne Austin, Interim Governance Lead, Head of
People Experience

Links to key external standards:

None Required.
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Information Category

Detailed Information

Related Documents:

Attendance Management Policy.

Countering Fraud and Corruption against the
National Health Service Policy.

Dignity at Work Policy.

Disciplinary Policy.

Equality, Diversity and Inclusion Policy.
Equality Act 2010.

Freedom to Speak Up, Raising Concerns
Policy.

Resolution Policy.

Guidance for responding to allegations or
concerns about child abuse perpetuated by
health professionals and ancillary staff
working in the NHS Trusts.

Safequarding Adult policy.

Patient Safety Incident Response policy.

Maintaining High Professional Standards in
the Modern NHS (DoH, 2005).

Management of Work-Related Stress Guidance.

Supporting Staff Involved in an Incident,
Complaint or Claim Guidance.

Training Need Identified:

No

and Ratification):

Publication Location (refer to
Policy on Policies — Approvals

Internet and Intranet

Folder:

Document Library Folder/Sub

Human Resources/Medical Staffing

Version Control Table

Version Changes Made
Date Number Summary of Changes by
November 1
2006 V1.0 Initial issue
Ray Sinclair,
October VA1 Re-formatted in line with Trust’s policy Helen
2015 ' template. Strickland and
Gillian Stratton.
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Date

Version
Number

Summary of Changes

Changes Made
by

July 2019

V2.0

Section 1 - Information added re counter
fraud. Section 4 - Definitions updated.

Section 5 - Ownership - duties updated,
new section on MDAG.

Section 6 - 6.1 Initial procedure clarified
and updated.

Addition of new sections on
safeguarding and counter fraud.

Introduction of the exclusion risk
assessment tool.

Section 6.2.4 Inclusion of terms of
reference.

Section 6.2.7 New section on staff
support.

Section 6.2.8 - New section on
overlapping employment relations
issues and introduction.

Section 6.3.7 - Additional paragraphs on
exclusion from premises.

Section 6.4.2 Additional information on
counter fraud.

Section 6.4.5 - Updated settlement
agreement section. 6.5.8 Updated
decisions’ section.

General Updates: Job titles.
Organisation titles e.g. NCAS now PPA.
NHSI. Updates to Appendices 1 and 2.

Introduction of Appendix 6 — Summary
of Rights.

HS/RS/FK/GD.

November
2025

V3.0

Major overhaul to policy to reduce
duplicative information and improve
document flow including:

Changes made to increase readability
and provide for a more inclusive tone
that more accurately reflects our brand.

Transfer to new template.

Working documents removed from
appendices and transferred to
supporting documents.

Rob Edgeler-
Matthews

People Partner
Medical Staffing

All or part of this document can be released under the Freedom of Information Act
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2000.

All Policies, Strategies and Operating Procedures, including Business Plans, are
to be kept for the lifetime of the organisation plus 6 years.

This document is only valid on the day of printing. Controlled Document.

This document has been created following the Royal Cornwall Hospitals NHS Trust The
Policy on Policies (Development and Management of Knowledge Procedural and Web
Documents Policy). It should not be altered in any way without the express permission of
the author or their Line Manager.
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Appendix 2. Equality Impact Assessment

Section 1: Equality Impact Assessment (EIA) Form

The EIA process allows the Trust to identify where a policy or service may have a negative
impact on an individual or particular group of people.

For guidance please refer to the Equality Impact Assessment Policy (available from the
document library) or contact the Equality, Diversity, and Inclusion Team

rcht.inclusion@nhs.net

Information Category

Detailed Information

Name of the
strategy/policy/proposal/service
function to be assessed:

Maintaining High Professional Standards in the
NHS V3.0

Department and Service Area:

People Experience

Is this a new or existing document?

Existing

Name of individual completing EIA
(Should be completed by an individual
with a good understanding of the
Service/Policy):

Rob Edgeler-Matthews, People Partner Medical
Staffing

Contact details: 01872 255755
Information Category Detailed Information
1. Policy Aim - Who is the
Policy aimed at?
(The Policy is the All medical colleagues except those working on an

Strategy, Policy,
Proposal or Service
Change to be assessed)

honorary or agency contract basis.

2. Policy Objectives

Guidance on dealing with initial concerns about
practitioners using an informal process and procedures for
considering whether there is a need for exclusions or
restrictions on practice.

3. Policy Intended To ensure all concerns are dealt with fairly and equitably in
Outcomes accordance with the procedures set out in this document.
4. How will you measure See section 8, Monitoring compliance and effectiveness.

each outcome?

5. Who is intended to
benefit from the policy?

Patients, colleagues, organisation.
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Information Category

Detailed Information

6a. Who did you consult
with?

(Please select Yes or No
for each category)

o Workforce: Yes
e Patients/visitors: No
e Local groups/system partners:  No
e External organisations: No
e Other: No

6b. Please list the
individuals/groups who
have been consulted

about this policy.

Please record specific names of individuals/ groups:

Joint Local Negotiation Committee (JLNC)

6¢c. What was the outcome
of the consultation?

Approved

6d. Have you used any of
the following to assist

your assessment?

National or local statistics, audits, activity reports,
process maps, complaints, staff, or patient surveys:

No

7. The Impact

Following consultation with key groups, has a negative impact been identified for any
protected characteristic? Please note that a rationale is required for each one.

Where a negative impact is identified without rationale, the key groups will need to be

consulted again.

Protected Characteristic (Yes or No) | Rationale

Characteristic is not relevant to maintaining
Age No . )

high professional standards.

Characteristic is not relevant to maintaining
Sex (male or female) No : )

high professional standards.
Gender reasmgnmept Characteristic is not relevant to maintaining
(Transgender, non-binary, No . )

. high professional standards.

gender fluid etc.)

Characteristic is not relevant to maintaining
Race No . :

high professional standards.

Characteristic may not be relevant to
Disability (e.g. physical or maintaining high professional standards,
cognitive impairment, mental No but this policy does provide provision for
health, long term conditions reasonable adjustments if this
etc.) characteristic is shown to be relevant to the

concerns raised.
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Protected Characteristic (Yes or No) | Rationale

Characteristic is not relevant to maintaining

Religion or belief No high professional standards.

Marriage and civil Characteristic is not relevant to maintaining
. No . :
partnership high professional standards.

Characteristic is not relevant to maintaining

Pregnancy and maternity No high professional standards.

Sexual orientation (e.g. gay, No Characteristic is not relevant to maintaining
straight, bisexual, lesbian etc.) high professional standards.

A robust rationale must be in place for all protected characteristics. If a negative
impact has been identified, please complete section 2. If no negative impact has been
identified and if this is not a major service change, you can end the assessment here.

| am confident that section 2 of this EIA does not need completing as there are no
highlighted risks of negative impact occurring because of this policy.

Name of person confirming result of initial impact assessment: Rob Edgeler-Matthews,
People Partner, Medical Staffing.

If a negative impact has been identified above OR this is a major service change,
you will need to complete section 2 of the EIA form available here:
Section 2. Full Equality Analysis
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