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Appendix 1. Levels of misconduct
The following lists are not intended to be exhaustive and give only an indication of the type of offences that may be considered under the four levels of misconduct.
1. Minor Misconduct
Where a staff member has behaved inappropriately, or the correct procedure or standard has not been adhered to warranting only minimal consequences.
2. Misconduct
Examples of behaviour that may be regarded as warranting disciplinary action include but are not limited to:
· Unauthorised absence: failure to comply with Trust/departmental rules for reporting absence.
· Poor timekeeping: failure to achieve/maintain standards and the abuse of work breaks, e.g. extending breaks and/or returning late without permission to do so.
· Poor standard of dress: failure to observe proper and appropriate standards of appearance and dress relevant to the specific area of work and the Trust’s Uniform and Dress Code Policy.
· Insubordination: rude and disrespectful behaviour, refusal to obey reasonable instructions from a manager.
· Poor standard of work: minor acts of carelessness/negligence which do not cause undue risk to health and safety where this relates to conduct rather than capability (which should be addressed through the Trust’s Performance Support Policy).
· Unacceptable behaviour: at work, or whilst on NHS premises, likely to cause offence or nuisance to others and create disharmony, e.g. discrimination; verbal abuse of colleagues.
· Covert recording: the recording of a meeting without the knowledge of the other participants.
· Abuse of the organisation’s Information Technology (IT) systems: including unacceptable use of social media or excessive use of the internet during working hours.
· Non-attendance for training: failure to attend mandatory, contractual or legally required training (unless a management request has been received to support this).
· Failure to co-operate with Trust requirements (without good reason): e.g. regarding an investigation or non-attendance at any investigation meetings/hearings.
· Inappropriate media shares, posts and comments (depending on the nature of them and frequency this may be considered serious or gross misconduct).


3. Serious Misconduct
Examples of behaviour that may lead directly to the issue of a higher-level warning (such as final written) include but are not limited to:
· Health and safety: repeated and/or wilful failure to carry out safe working practices and procedures. Serious breach of workplace health and safety rules, e.g. the Trust’s Smoke Free Policy. Failure to report any accident or incident at work, or occurring on NHS premises which did (or might have) caused injury or illness to self or others.
· Non-compliance: failure or refusal to comply with established operational, legal or other operational procedures that could result in serious error, risk or offence to others or to Trust property/premises.
· Repeated breaches of less serious offences: e.g. those categorised under misconduct.
· Serious verbal abuse: of colleagues, patients or any other person whilst on duty or on NHS premises: e.g. but is not limited to, the use of derogatory terms or names, undue voice volume and rude comments or responses. 
· Serious insubordination: e.g. failure to obey a reasonable instruction where this failure could result in loss, damage or injury.
· Misappropriation: of property belonging to the Trust, patients or any other person whilst on duty or on NHS premises.
(Misappropriation is the “borrowing” or unauthorised taking away without permission of the owner but without the intention of permanently depriving the owner of use).
· Inappropriate behaviour at events where individuals are representing the Trust or attending events with work colleagues.
4. .Gross Misconduct
When it is found that a staff member has committed an act of gross misconduct, summary dismissal (dismissal without notice) is a probable outcome. Examples of behaviour that may constitute gross misconduct include but are not limited to:
· Indecency: Any act of indecency against a patient, member of staff or member of the public which is related to their employment with the Trust.
· Theft: Any instances of theft from the Trust or from a patient, member of staff or member of the public and related to employment with the Trust.
· Fraud: Any deliberate falsification of records, or attempt to defraud the Trust, patient, member of staff or member of the public and being related to employment with the Trust. Fraud may include the deliberate falsification of timesheets and travel claims and obtaining employment by deception by falsifying applications and qualifications.


· Assault: Any physical violence or extreme verbal assault upon a patient, member of staff or member of the public which is related to employment with the Trust; e.g. a communicated intent to inflict physical or other harm on another person, with a present intent and ability to act on the threat.
· Sexual, racial or other harassment or bullying: Including any deliberate act of discrimination, physical abuse, intimidation or other behaviour causing serious offence or leading to humiliation or embarrassment.
· Malicious damage to or misuse of Trust property, patient property or property belonging to a member of the public or another member of staff.
· Corruption: Including any breach of the Trust’s policies on Standing Orders, Standing Financial Instructions and Scheme of Reservation and Delegation and Standards of Business Conduct.
· Gross carelessness/negligence: Any action or failure to act which did or could have resulted in injury or detriment (all staff have a Common Law duty to their employer to exercise reasonable skill and care in the performance of their work).
· Being unfit for duty: Breach of the Trust’s Substance Misuse Policy e.g. attending work while under the influence of alcohol, being under the other substances and/or drugs (other than medically prescribed).
· Serious breach of confidentiality: Including matters relating to patients and confidential staff matters, such as the Trust’s Freedom to Speak Up: Raising Concerns Policy, and data protection policies (e.g. disclosure of personal or sensitive information without appropriate permission from the owner of that information).
· Serious professional misconduct: Which could result in removal from a professional register where membership is a condition of employment.
· Wilful or deliberate failure to observe Trust policies and procedures: E.g. Dignity at Work Policy; Equality, Diversity and Inclusion Policy; Acceptable Use Policy, repeated and/or deliberate infringement of health and safety policy or legislation: e.g. the Trust’s Smoke Free Policy.
· Misuse of Trust facilities: Including deliberately accessing internet sites containing obscene, pornographic or offensive material.
· Working for another employer: while on duty, on call, or standby or on suspension from duty. While on sick leave or annual leave without the written permission of the Trust.
· Serious breach or repeated breaches of professional boundaries.
· Failure to report a criminal conviction, caution, reprimand, bind over or failure to report being the subject of police enquiry, legal or professional proceedings. With regard to allegations/offences committed outside the Trust, the relevance of the case to the Trust and the individual’s employment will be considered on a case-by-case basis. Appendix 5, Investigating Procedure Section 18: Actions outside the workplace and criminal proceedings for further details).
· Combination of examples of categories from misconduct and serious misconduct.
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1. The first priority and responsibility of managers and supervisors is to deal with issues of minor misconduct informally before they escalate and there is a need to bring the disciplinary process into action. This should be done in a timely manner and, in most cases, at the time the incident occurs.
2. Counselling and support processes may often be a more appropriate and effective method of resolving problems that cannot be addressed through day to day management rather than invoking the formal disciplinary hearing.
3. Informal action may include/involve the use of other Trust policies and procedures to achieve a successful outcome. These may, depending on the circumstances, include:
· Referral to the Occupational Health Service.
· The identification of training needs.
· Counselling and support.
· Improving communication between individuals.
· Performance Support Policy.
· Freedom to Speak Up: Raising Concerns Policy.
· Dignity at Work Policy.
· Substance Misuse Policy.
4. Where improvement is required, the manager must clearly outline for the staff member what standards are expected of them, what action they need to take to achieve those standards, what support (if needed) will be given to help them and how conduct will be reviewed and over what period. The staff member should also be told that, if the agreed standards are not met within a specified timescale, formal disciplinary action may follow.
5. In order to avoid miscommunication or confusion, the manager will write to the staff member, clearly confirming what has been agreed, and recording the staff member’s response. However, both parties should be clear that this does not constitute action under the formal disciplinary procedure.
6. If it becomes clear during the course of the meeting that the informal procedure is not appropriate, and disciplinary or other formal action may be necessary, the meeting should be brought to a close and a decision taken with regard to the need for an investigation or a formal hearing.
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1) This section should be read in conjunction with Section 6 of the Disciplinary Policy entitled Suspension.
2) For medical and dental staff, this section should be read in conjunction with Maintaining High Professional Standards in the NHS Policy.
3) Suspension and associated alternatives are serious actions and managers must fully consider all the circumstances of the case before deciding upon an appropriate approach. The interests of the patients/clients of the Trust are paramount.
4) The suspension risk assessment tool (provided in this Appendix 4) must be used prior to any decision being taken about whether to suspend/redeploy or amend the duties of any staff member.
5) Managers should always discuss and agree any proposed suspensions with a member of the People Partner Team. When a decision to suspend is made, the manager with the authority or delegated authority to suspend and a People Partner Team member (where available) will meet with the staff member to confirm the action being taken. Where practicable, the staff member will be allowed to be accompanied at the suspension meeting but the meeting will not be delayed due to the non-availability of a representative.
6) At the suspension meeting the manager will:
· Provide a brief outline of the alleged misconduct and reason for suspension and explain:
· Suspension does not constitute formal disciplinary action.
· An investigation will be commissioned as soon as possible.
· The right to be accompanied by a work colleague or trade union/professional body representative at any future formal meetings.
· The staff member will be paid their normal salary for the duration of their suspension.
· Suspension will be for as short a time as possible and will be regularly reviewed.
· The Trust’s responsibilities during the suspension.
· During suspension the staff member may not enter Trust premises (other than as a member of the public, i.e. as a patient or visitor) or contact anyone (apart from their representative) who may be involved as a witness or discuss the issue with other colleagues without the explicit permission of their manager.


· The staff member will continue to have access to the Occupational Health Service and to the Trust’s personal counselling service and other support facilities that are available through staff organisations, e.g. trade union or professional bodies.
· That the period of suspension will apply to all contracts of employment held by the staff member with the Trust.
7) The manager will also:
· Determine a mutually agreeable point of contact and pastoral support, for if they have concerns.
· Agree how they will keep in regular contact.
· Give details of the EAP helpline or other counselling or support services.
8) If it is necessary to explain the staff member’s absence to others, the manager will discuss this with the individual to agree on how it will be explained to colleagues and/or patients.
9) The manager should confirm the suspension from duty in writing to the staff member no later than seven calendar days after the meeting and should include a copy of the disciplinary and any related policies and procedures with the suspension letter. If the letter is sent electronically, a working link to access the policy should be provided.
10) The manager should also be responsible for temporarily removing or restricting IT access of the staff member, changing entry codes for restricted access areas and temporarily de-activating the suspended staff member’s Identity (ID) badge.
11) Periods of suspension should be kept to a minimum and should not normally exceed 21 calendar days. Where it is apparent that this is going to be exceeded the suspending manager should contact the staff member to advise on the period of extension and the reasons for it. If a suspension period reaches three months a report must be sent to the Head of People Experience with the reasons for the continued need for suspension and a timetable for the completion of the investigation.
12) If the staff member becomes ill while suspended, suspension will continue until the date of the first planned disciplinary meeting provided they remain able to participate as required in the investigation.
13) If the suspended staff member remains unwell at the time of the first planned or subsequent disciplinary meeting(s) they will be placed on sick pay and the terms of the staff member’s contractual sick pay will apply.
14) When certified fit for work, or well enough to participate in the process, the staff member will revert to suspension on the normal basis.
15) A staff member may request annual leave while suspended from duty. Where annual leave is authorised during a period of suspension this will be recorded as annual leave.
16) The conditions of suspension will remain in place, but the staff member will not be expected to be available to attend meetings.

17) It is important for staff on suspension to be kept informed of the progress of any incident, complaint or legal investigation in which they have been involved. In particular, staff must be made aware when the investigation has been completed and the findings, recommendations and any action to be taken should be communicated to them. They must also be provided with the opportunity to ask any questions they may have.
18) Risk Assessment Template please see next page.
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Including suspension
	As part of stabilising the situation it may be necessary to consider temporary redeployment to an alternative role, restrictions on practice or increased supervision to enable a preliminary investigation.
Suspension should only be considered when it is anticipated that an individual remaining in work may cause a risk to patient care, members of staff or an investigation.
This risk assessment tool is to be used prior to any decision being taken about whether to suspend/redeploy or amend the duties of an employee. This should be done with advice from a member of the People Partner team and a senior manager with authority to suspend where applicable.

	Date:
	

	Manager:
	

	People Partner:
	

	Name of staff member:
	

	Care Group/department:
	

	Issue/incident:
	

	Reported by:
	

	Evidence obtained prior to risk assessment:
	


Risk analysis (see table below for grading)
	Risks
	Yes
	No
	Risk
Likelihood (L)
	Risk Consequence
(C)
	Score
(L x C)

	Risk of harm to patients
	☐	☐	
	
	

	Risk of harm to employees
	☐	☐	
	
	

	Risk of harm to self
	☐	☐	
	
	

	Risk of harm to Trust
	☐	☐	
	
	

	Risk of continued fraud
	☐	☐	
	
	

	Risk to service provision
	☐	☐	
	
	

	Risk to investigation process
	☐	☐	
	
	

	Some other substantial reason
	☐	☐	
	
	


Risk grading
	
	Likelihood (L)

	Consequence (C)
	1 - Rare
	2 - Unlikely
	3 - Possible
	4 - Likely
	5 – Almost certain

	5 Catastrophic 
	5 
	10 
	15 
	20 
	25 

	4 Major 
	4 
	8 
	12 
	16 
	20 

	3 Moderate 
	3 
	6 
	9 
	12 
	15 

	2 Minor 
	2 
	4 
	6 
	8 
	10 

	1 Negligible 
	1 
	2 
	3 
	4 
	5 

	


	
	1 – 3 Low risk
	
	4 – 6 Moderate
	
	8 – 12 High risk
	
	15 – 25 Extreme risk


	Actions to be taken to reduce risk:

	Risk
	Mitigation action
	New Risk Rating
(following implementation 
of mitigation action)

	
	
	

	Decision on outcomes following risk analysis

	Risk options
	Yes
	No
	Reason for risk option

	No requirement to take action identified.
	☐	☐	

	Manage the risk and allow the staff member to remain within their role under close supervision.
	☐	☐	

	Reduce the risk and limit duties and role under supervision within the same workplace.
	☐	☐	

	Transfer the risk and redeploy the staff member temporarily to alternative employment within the Trust.
	☐	☐	

	Avoid the risk and exclude the staff member.
	☐	☐	

	Signed:
	Date:

	Name and job title:

	Signed:
	Date:

	Name of People Partner Advisor:

	Please ensure a copy of this form is retained on the investigation file.
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1. When a matter arises which, in the opinion of the line manager, could lead to disciplinary action, a full investigation must be conducted, ensuring that the principles of a just and learning culture are incorporated in any decision to address issues of concern. See page two for guidance or contact the People Partner Team for advice.
2. An investigator will be appointed to carry out the investigation, in line with the selection criteria detailed in Appendix 6. In more complex cases, it may be appropriate to appoint more than one investigator.
3. The relevant commissioning manager will give a factual briefing to the investigator(s) on the scope and parameters of the investigation.
4. Staff members who are the subject of an investigation should be made aware of this as soon as possible and practicable. However, there may be exceptional circumstances where it is not advisable to inform the staff member, e.g. where the allegations are particularly sensitive or unclear, or outside agencies are involved.
5. If there are health concerns raised by a staff member that may impact on their ability to take part in the process, the relevant manager will make a referral to Occupational Health for advice on any support that may be provided. The manager will ensure that the referral is shared with the member of staff.
6. Whilst it is not possible at this stage to specifically define what the allegations are, it is important that the staff member is informed of the nature of the misconduct and be given as much information as possible about the allegation and what the incident relates to.
7. The line manager will advise the staff member in writing that the matter will be investigated and that the staff member may be required to meet with the investigator to discuss the issue. They will be advised of their right to be accompanied at the meeting by a work colleague or trade union/professional body representative. The investigator may be accompanied by a management colleague and/or note taker at the meeting.
8. The staff member should be given the opportunity to fully state their response and ask the investigator to interview any individuals they believe have information which supports their response or to investigate relevant documents.
9. The length of the investigation will depend on the nature of the allegation or incident but should normally be completed within one calendar month. Time periods may be varied but any timescale extended must have a clear completion date and explanation for the delay.
10. The investigator is responsible for establishing the full facts of the case and will present their findings in a report to the commissioning manager who will decide whether a disciplinary hearing is required.
11. In the event that there is no case to answer, the staff member will be advised in writing that no further investigation or action will be taken on this matter. This letter will be kept on the individual’s personnel file however any information relating to the investigation will be removed.
12. In circumstances where the investigation has identified specific recommendations, the relevant line manager will be accountable for the implementation and monitoring of such recommendations and placing a record of this on the personnel file.
13. Where it is decided that the issue should be heard at a disciplinary hearing, the procedure for conducting a disciplinary hearing will be adhered to (please see Appendix 8).
14. Patient Safety Incidences
Managers should refer to the Supporting Staff Involved in an Incident, Complaint or Claim Guidance which sets out the Trust systems, processes, and expectations in reporting of incidents, ensuring that incidents are systematically identified, recorded and reported to management teams and appropriately investigated. NHS England has produced a  'Just Culture Guide' (which replaces the National Patient Safety Agency Incident Decision Tree). The Just Culture guide supports discussion between managers about whether a staff member involved in a patient safety incident requires specific individual support or intervention to work safely.
15. Managing Safeguarding Allegations
A framework for managing cases where allegations are made about NHS staff that indicate that children, young people or adults at risk are believed to have suffered, or are likely to suffer significant harm, is outlined in Managing Safeguarding Allegations Flow Chart Appendix 12. Where allegations regarding the safeguarding of children or adults at risk are made against a staff member, the People Partner Team will liaise with the Safeguarding Team regarding the investigation process including the suspension of duty of a member of staff where applicable. Where allegations of abuse or other inappropriate behaviour towards a child have been made against a staff member, the investigation needs to comply with the Guidance for responding to allegations or concerns about child abuse perpetuated by health professionals and ancillary staff working in NHS Trusts. In this instance the designated senior manager within the organisation should be immediately informed and they will liaise with the Safeguarding Team and Local Authority Designated Officer (LADO) in accordance with the agreed policy. Guidance is also available from the South West Child Protection Procedures.
Where allegations of abuse or other inappropriate behaviour towards an adult, who is unable to protect themselves against harm, have been made against a member of staff the investigation needs to comply with the Guidance for Safeguarding allegations against people in positions of Trust (PiPOT); the link for this guidance can be found in the Trust’s Adult Safeguarding Policy.
The Chief Nursing Officer (and or Chief Medical Officer for medical and dental staff), Safeguarding Lead and People Partner Lead should be involved in discussions around the co-ordination of investigations, and have overall responsibility for ensuring that they are completed as efficiently as possible.


· Medical and dental staff
When serious concerns are raised about a practitioner, the Trust must immediately consider whether it is necessary to place temporary restrictions on their practice. Reference must be made to Part II of the Trust’s Maintaining High Professional Standards in the NHS Policy which sets out the procedures that must be undertaken for this action and appropriate safeguarding referrals made.
· Referral to the Disclosure and Barring Service
Where a staff member is dismissed, or resigns from their position, following allegations that they have harmed or placed a child or adult at risk of harm, whether deliberately or negligently, the Trust has a legal duty to refer the case to the Disclosure and Barring Service (DBS). The DBS will review the case and decide whether it is necessary to place the individual's name on either the Children's or Adults' barred list thus preventing them from working in a regulated position with the group in question. Please see the Trust’s Disclosure and Barring Service (DBS) Policy for further guidance on making a referral.
16. Professional Misconduct/Referral to Professional Bodies
The Trust has a duty to investigate and report all incidents of professional misconduct to the appropriate professional body (e.g. GMC, NMC, and HCPC) and will notify the relevant statutory body in all cases of dismissal or resignation connected with adverse findings in civil proceedings or a criminal conviction. Referral to the professional body should be made by the appropriate professional lead (or delegated to a nominated deputy) at the conclusion of the process unless there is a clear safeguarding or criminal matter.
Where a staff member has resigned prior to the conclusion of a disciplinary procedure, the Trust will continue the investigation process to a conclusion and will make a relevant referral on completion of the procedure if professional misconduct is proven.
The Trust will also be at liberty to report any other factual information which, in its reasonable opinion, believes ought to be in the possession of the staff member’s professional body, statutory regulating organisation or other relevant body, e.g. police.
The individual affected by disciplinary sanction or dismissal will be notified of this action in the letter confirming disciplinary action or dismissal.
Where a professional lead believes the allegations to be extremely serious, e.g. where safeguarding is involved, they may decide to notify the appropriate professional body in advance of a hearing.
Further information in respect of making a referral can be obtained from the relevant professional body website. Details can be obtained from the People Partner Team.
17. Medical and Dental Staff
Cases which involve the conduct or professional competence of medical and dental staff employed by the Trust must be dealt with in accordance with the Trust’s Maintaining High Professional Standards in the NHS Policy.
Cases which solely involve allegations of misconduct against medical and dental staff will be dealt with under the Disciplinary Policy only after the procedure for investigating allegations of misconduct referred to in the Trust’s Maintaining High Professional Standards in the NHS Policy has been undertaken.
Where the alleged misconduct being investigated under this policy relates to matters of a professional nature, or where an investigation identifies issues of professional conduct, the investigator must obtain appropriate independent professional advice.
Similarly, where a case involving issues of professional conduct proceeds to a hearing under these procedures, the panel must include a member who is medically qualified (in the case of doctors) or dentally qualified (in the case of dentists) and who is not currently employed by the organisation.
18. Actions outside the Workplace and Criminal Proceedings
Legal proceedings or convictions relating to a criminal charge, whether or not arising out of an individual’s employment, should not be regarded as constituting in themselves a reason for disciplinary action.
When considering the need for disciplinary action or suspension from duty, the manager will need to take account of the nature of the offence and likely effect on the contractual relationship between the Trust and the staff member, the staff member’s performance at work, their relationship with other members of staff, patients and the public.
A conviction for a criminal offence committed outside of employment will not be treated as an automatic reason for dismissal. However, if the offence is one that makes the individual unsuitable for his/her type of work or unacceptable to other employees, disciplinary action may be taken if, in the circumstances, this is regarded as a fair and reasonable action. This will include redeployment, restriction of duties or other alternatives as well as dismissal. In all such cases the formal Disciplinary Policy will be used and the staff member afforded a right of appeal.
Any suspicion or knowledge of criminal offences which may have been committed during the course of employment will be notified to the police.
Staff members have a responsibility to advise their line manager if they are arrested or charged with a criminal offence; if they are prosecuted and found guilty of a criminal offence in a court of law or are given a police caution, reprimand, court order, bind over or warning. Where a staff member’s conduct is the subject of police enquiries or criminal charges, legal or professional proceedings and the alleged offence may affect their work, the Trust may either:
· Suspend the staff member from duty pending the outcome of the police enquiries or legal proceedings.
· Restrict the staff member’s duties if this is appropriate and would not compromise the work they do.
· Invoke its own disciplinary procedure where such action is deemed appropriate and where, following consultation with the police, it is considered that police enquiries or legal proceedings will not be prejudiced.
Where no action is deemed immediately appropriate, the staff member will remain in work but the manager must monitor and review the situation regularly.
In all such instances the Trust will liaise closely with the police or professional body regarding the action taken. Advice should also be taken, where appropriate, from Counter-Fraud.
Disciplinary proceedings, including dismissal, may take place in advance of any court or other hearing where the Trust has sufficient evidence to reach a conclusion in accordance with the normal standard(s) established.
19. Fraud
Suspicions of fraud or corruption must be dealt with in accordance with the Trust’s Countering Fraud and Corruption Against the National Health Service Policy which is in line with the requirements of Service condition 24 of the NHS Standard Contract and Service Conditions. This means that all suspicions of fraud and corruption must be reported to the Chief Finance Officer or the Trust’s Local Counter-Fraud Specialist (LCFS) without delay.
The Trust will carry out its own investigation and hearing under the disciplinary procedure and the outcome of a finding of fraud may result in recovery of funds lost to the NHS. Information and evidence will be shared between criminal and disciplinary investigations where it is legal to do so.
The Trust will ensure that civil procedures to recover lost funds are not commenced until a decision has been made not to recover those monies through the criminal courts. There will be subsequent liaison between those involved in legal processes, including lawyers and investigators, to ensure processes are followed at the appropriate times.
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1. Rationale for use of an investigator
In order to ensure fairness consistency and transparency across the Trust, all alleged misconduct shall be investigated thoroughly.
The investigator will either be a different manager with suitable experience and/or training or an external professional suitably experienced/trained.
The Trust and trade unions share the responsibility for supporting investigations, disciplinary meetings and appeals in a professional, robust, non-discriminatory manner.
2. Criteria for selection of an investigator
This will include:
· Their availability to commence and complete the investigation within one calendar month and that no conflict of interest exists.
· No pre-existing involvement in the case.
3. The investigation should:
· Identify the alleged misconduct.
· Establish if the standards of other staff members are acceptable to ensure the staff member is not being singled out.
· Consider whether the alleged misconduct was deliberate or accidental.
· Establish if the alleged misconduct is a result of a failure to follow published rules, policies or procedures and check whether the staff member has been made aware of them.
· Consider if the staff member should be suspended, redeployed to an alternative role or excluded from certain duties/responsibilities for the duration of the investigation.
· Obtain all available information about the allegation including, for example, written statements; interview notes; formal documents; records; incident forms; local protocols; etc.
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1. A disciplinary meeting will be convened where a staff member has admitted to an indiscretion/misconduct, the facts are readily established and/or not in dispute, and it is deemed likely that the incident will warrant no more than a first written warning. (See Disciplinary Policy Section 6.9.2).
2. With the agreement of the staff member, this could be held at relatively short notice but it is important to ensure that the individual understands the implications and has been notified of their right to be accompanied. The meeting will be held off until their chosen companion is available if the staff member requests this.
3. The formal disciplinary meeting will be attended by the line manager or a senior manager, or alternatively a member of the People Partner team to provide advice (only where required), the staff member and their work colleague or trade union/professional body representative.
4. The staff member will be provided with the facts and invited to a formal disciplinary meeting with a minimum of 48 hours’ notice and the right to representation. The facts will be discussed with the staff member who will be given the opportunity during this meeting to present their case.
5. Following an adjournment the manager, with the support of a member of the People Partner team (where required), will consider all the information and whether or not to issue a formal sanction or any further recommendations.
6. The written outcome will be sent to the staff member and, if a formal sanction has been issued, the staff member will be given the right to appeal.
Should additional evidence come to light at any point during the disciplinary meeting, this does not preclude the meeting from being adjourned in order to undertake a full investigation under the Disciplinary Policy.
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1. A disciplinary hearing should be held as soon as practicable after the conclusion of the investigation. The purpose of the hearing is to ensure that all the relevant facts and circumstances of the allegations are fully heard and to decide whether or not disciplinary action should be taken and the appropriate sanction issued.
2. The staff member will be contacted at least seven calendar days before the proposed date of the hearing and be advised of:
· The details of the allegations.
· The date, time and location of the hearing.
· The right to be accompanied by a work colleague, trade union/professional body representative.
· Who will be present at the hearing and any witnesses to be called.
· The highest level of disciplinary sanction which could be issued if the misconduct is found to be substantiated.
3. The staff member will also be provided with a copy of the management case and will be asked to forward any documents they wish to present to the hearing, together with the names of any witnesses they wish to call, to the chair of the panel before the hearing. The management case will include a copy of all written evidence, including witness statements and investigation reports.
4. The staff member is responsible for notifying their representative of the date, time and location of the hearing. The staff member or their representative is responsible for co-ordinating the attendance of any witnesses.
5. The Chair of the formal hearing will have the appropriate authority to issue the highest level of disciplinary sanction which could be issued if the misconduct is found to be substantiated (see Appendix 10 – Levels of Authority for Disciplinary Action). Panel members will be selected to provide appropriate seniority, expertise and diversity in representation. Where it is deemed that professional advice may be required, an external advisor to the panel will be nominated. Where a case involving medical staff professional conduct proceeds to a hearing under these procedures, the panel must include a member who is medically qualified (in the case of doctors) or dentally qualified (in the case of dentists) and who is not currently employed by the organisation. If staff members have concerns in relation to bias or diversity of the panel they can raise this with the Executive Director of People and Organisational Development.
6. A member of the People Partner team should usually be available to provide advice and support to the Chair.
7. If a staff member is repeatedly unwilling or unable to attend a meeting/hearing under the disciplinary procedure, the Trust will consider the following facts before deciding whether it would be reasonable to proceed in their absence:
· The seriousness of the disciplinary issue under consideration.
· The staff member’s disciplinary record, general work record, experience.
· Position and length of service.
· Any medical opinion from Occupational Health on whether the staff member is fit to attend and or engage in the process. Any reasonable adjustments that can be accommodated to ensure a fair process if appropriate.
· How similar cases have been dealt with.
8. The Trust will liaise directly with the staff member’s trade union/professional body representative where appropriate. If it is considered reasonable to proceed, the manager will write to the staff member to advise them of this and to encourage them to attend.
9. Where a staff member fails to attend a meeting without prior notice or good reason, the meeting will be re-scheduled and the staff member advised that the meeting will go ahead in their absence if they do not attend or provide, in advance, a reasonable explanation.
10. All Disciplinary Hearings will be undertaken in accordance with the following process.
11. The Case in Support of the Trust
· All panel members will have received and read the investigation report and paperwork in advance of the meeting. Any witnesses the Trust or staff member wishes to call will be notified to those involved in advance.
· Where the staff member and/or their representative wish/es to ask questions of any witnesses, these should be directed through the Chair of the panel.
· It will not be usual practice for the investigator to attend the disciplinary hearing, however the investigator should remain available during the time the hearing is scheduled.
· If the investigator has been requested to attend the disciplinary hearing, the hearing panel will have the opportunity to ask questions of the investigator and any witnesses.
· If appropriate, the investigator will also have the opportunity to ask their witness further questions on any matter that has been raised in stages above.
· Witnesses will be present only when required to be and shall withdraw immediately afterwards. However, they must be readily available for recall until the meeting is concluded.
Where witnesses are in fear of the staff member accused, alternative arrangements may be made.
12. The case in support of the staff member
· The staff member or representative may put their case to the hearing panel. This may also be in the presence of the investigator if in attendance. The staff member may call witnesses in support of their case.
· If the investigator has been requested to attend the disciplinary hearing, they will have the opportunity to ask questions of the staff member, their representative and any witnesses. The staff member and their representative will have the opportunity to ask questions of the investigator.
· If the investigator is not in attendance at the disciplinary hearing, any questions to the staff member, their representative or any witnesses, will be directed through the Chair of the panel.
· The hearing panel will have the opportunity to ask questions of the staff member, their representative or any witnesses.
· The staff member and their representative will have the opportunity to ask the investigator and any witness(es) further questions on any matter that has been raised in the stages above.
13. Summing up
The Chair of the panel will summarise the position before the meeting is closed. They will do so after taking account of the representations made by the staff member or their representative.
14. The Hearing Panel
· Nothing stated above will prevent the hearing panel from seeking amplification on any statement made or from asking questions to ascertain whether statements will be supported by evidence.
· Where it is identified that insufficient evidence has been submitted to support the case, or that a decision cannot be made due to lack of material evidence, then the hearing panel has the right to suspend a decision until appropriate evidence is provided. In such circumstances, the meeting will be reconvened at the earliest opportunity or the final decision will be communicated in writing.
15. Adjournments
· The hearing panel may, at their discretion, adjourn the hearing in order that further evidence may be produced by either party, or adjourn for any other reason.
· During an adjournment all parties, with the exception of the hearing panel, will withdraw.
16. Reaching a Decision
· The hearing panel will deliberate in private only recalling both parties to clear points of uncertainty on evidence already given. If recall is necessary, both parties shall return notwithstanding only one is concerned with the point for clarification.
· Where possible, decisions will be made on the day of the hearing and will be communicated to both parties by recall. Where this is impractical the hearing panel has discretion to make alternative arrangements (e.g. re-convene at a later date or inform by telephone, email or letter).
· For each of the allegations listed, a finding of fact should be made and a decision given as to whether the allegation is found to be unsubstantiated or substantiated.
· Written confirmation of a decision will normally be provided within seven calendar days from the disciplinary hearing.
17. Outcomes
In deciding whether a disciplinary sanction should be applied, and what form it should take, consideration will be given to:
· The penalty imposed on similar cases in the past.
· Whether the standards of other staff members are acceptable and that this staff member is not being unfairly singled out.
· The staff member’s disciplinary record, general work record, experience, position and length of service.
· Any special circumstances that might make it appropriate to adjust the severity of the penalty.
· Whether the proposed penalty is reasonable in view of all circumstances.
· Whether any training, additional support or adjustments to work are necessary.
The following actions/outcomes are provided for under the Trust’s formal procedure:
· No formal warning issued.
· Stage 1 – First Written Warning
A first written warning may be given for any issue of misconduct.
The Chair of the disciplinary panel should advise the member of staff during the disciplinary hearing (unless otherwise agreed if a decision cannot be made at the time) and issue a letter to the individual which should include the following information:
· Reasons for the first written warning.
· Standards of conduct expected in the future and how they will be monitored.
· Any support, including training, that the Trust will provide (if deemed necessary by the panel) to assist the staff member.
· Duration of the warning (six to 12 months).
· Further disciplinary action, including a final written warning or dismissal (if appropriate), will result if there is a recurrence or failure to sustain standards.
· That the first written warning will be cited in the event of any further act of misconduct or unacceptable attendance during the currency of the warning.
· That the member of staff can appeal the decision by submitting an appeal within 14 calendar days of the date of the letter. The appeal letter must clearly state the grounds for the appeal.
· That the warning will be regarded as spent after the designated period, subject to satisfactory conduct, but will not be removed from the personnel file:
· If authorised by the staff member, a copy of the letter should be sent in confidence to the representative or work colleague.
· Stage 2 - Final Written Warning
If there is a further breach of conduct, a failure to improve during the currency of a prior warning for the same type of offence or if no previous breaches have occurred but the conduct is sufficiently serious to warrant a final warning, then the Stage 2 procedure will be implemented, and a final written warning will be issued.
The Chair of the disciplinary panel should advise the member of staff during the disciplinary hearing (unless otherwise agreed if a decision cannot be made at the time) and issue a letter to the individual, which should include the following information:
· Reasons for the final written warning.
· Standards of conduct expected in the future and how they will be monitored.
· Any support, including training, that the employer will provide (if deemed necessary by the panel) to assist the staff member.
· Duration of the warning (being normally 12 months with discretion to extend to a maximum of 24 months).
· Further disciplinary action including dismissal will result if there is a recurrence or failure to sustain standards.
· That the final written warning will be cited in the event of any further act of misconduct or unacceptable attendance during the currency of the warning.
· That the member of staff can appeal the decision by submitting an appeal within 14 calendar days of the date of the letter. The appeal letter must clearly state the grounds for the appeal.
· That the warning will be regarded as spent after the designated period, subject to satisfactory conduct, but will not be removed from the personnel file.
If authorised by the staff member, a copy of the letter should be sent in confidence to the representative or work colleague.
· Stage 3 – dismissal and action short of dismissal
Where a final written warning has previously been issued, a staff member may be dismissed where:
· There has been insufficient or no sustained improvement in conduct.
· A serious breach or breaches of conduct has occurred.
If the member of staff is dismissed in these circumstances, notice will be given in line with the terms and conditions of employment.
Staff will be summarily dismissed without notice in cases where gross misconduct (please see examples at Appendix 1) has occurred. In cases of fraud and theft, the Chair has authority to include in the outcome that the employee will be required to reimburse the Trust the value of the proceeds of their fraud or theft.
In all cases of dismissal, the staff member will receive written confirmation of their dismissal and this will include:
· The grounds and reason for their dismissal.
· The effective date of the dismissal and, if appropriate, any entitlement to notice or pay in lieu of notice.
· Confirmation of any accrued outstanding annual leave.
· Confirmation of any deductions or repayments to be made from their final salary.
· Details of their right of appeal within 14 calendar days of the date of the letter of dismissal. The appeal letter must state clearly the grounds for the appeal.
· In cases of professional misconduct, confirmation that a referral will be made to the relevant professional body.
The letter of confirmation should normally be issued no later than seven calendar days from the date of the hearing.
· Action Short of Dismissal/Alternative Sanctions
There may exceptionally be cases where the manager conducting the hearing takes the view that, whilst dismissal may be warranted, organisational and employee circumstances may best be served by action short of dismissal.
In these circumstances, one of the following sanctions may be considered as an alternative sanction to dismissal only:
· Final written warning with demotion and disciplinary transfer.
· Final written warning and disciplinary transfer.
These sanctions will normally be applied immediately and on a permanent basis and will not attract any pay protection.
The Trust cannot create posts to accommodate redeployment to a lower banded post and consideration of such a course of action will only be possible where a vacancy exists. The reasonableness of the transfer will also need to be taken into account at the time. See Appendix 11 Disciplinary Transfer.
If the staff member does not agree with the course of action, or no suitable vacancy exists, then dismissal is the only alternative.
· Appeal
The staff member will be advised of their right of appeal, the details of which will be set out in the letter sent to the staff member confirming the outcome of the disciplinary hearing (please see Appendix 9 – Appeals Process).


[bookmark: _Toc83720266][bookmark: _Toc84318029][bookmark: _Toc115082221][bookmark: _Toc230773332][bookmark: _Hlk79749715][bookmark: _Appendix_9._Appeal]Appendix 9. Appeal Process
1. Staff members must be informed of their right of appeal and advised of the procedure for lodging an appeal in the letter confirming any disciplinary action. All rights of appeal must be lodged in writing within 14 calendar days of the date of receipt of the letter confirming the outcome of the disciplinary hearing. The appeal letter must contain full reasons why the staff member wishes to appeal.
2. The People Partner team will be responsible for co-coordinating the arrangements for the appeal hearing.
3. All parties to the appeal will be written to at least seven days before the proposed date of the hearing and be advised of:
· The date, time and location of the hearing as soon as possible following receipt of the appeal letter.
· From the management side, a copy of all written evidence, including witness statements and investigation reports.
· The right to be accompanied.
· Who will be present at the appeal hearing.
4. If additional, previously unconsidered, paperwork to address the grounds of the appeal is to be presented, then all parties will be required to exchange all papers within three calendar days before the appeal hearing.
5. The appeal hearing will be chaired by a senior manager with the appropriate level of authority (see Appendix 10: Levels of authority for disciplinary action). Where professional expertise is required, an external advisor may be nominated as a panel member. The Trust is committed to ensuring appeal panels are appropriately diverse in representation, experienced and trained. If staff members have concerns in relation to bias or diversity of the panel they can raise this with the Chief People Officer.
6. Medical and dental staff: where a case involving issues of professional conduct proceeds to a hearing under these procedures the panel must include a member who is medically qualified (in the case of doctors) or dentally qualified (in the case of dentists) and who is not currently employed by the organisation.
7. If necessary, a designated People Partner Team member will be in attendance to provide procedural advice to the panel.
8. Appeal Hearing Guidelines
8.1. The case in support of the staff member
(a) The staff member or representative should put their case to the appeal panel. The staff member may call witnesses in support of their case.
(b) The appeal panel shall have the opportunity to ask questions of the staff member, their representative or any witnesses should they be called.
(c) The staff member will have the opportunity to ask witness(es) further questions on any matter that has been raised in stage (a) above.
8.2. The Case in Support of the Trust
(a) The appeal panel will ensure that they have read the investigation notes, report and disciplinary outcome letter.
(b) It will not be usual practice for the Trust’s representative (normally the chair of the original hearing) to attend the appeal hearing. However, the Trust’s representative should remain available should they be called to attend the hearing particularly when direct questioning of the Trust representative is needed.
(c) The appeal panel will also have the opportunity to ask questions of any witnesses if they have been called to appear.
(d) If in attendance, the Trust’s representative will have the opportunity to ask their witness further questions on any matter that has been raised in stage (b) above.
8.3. Summing Up
(a) The staff member or their representative will have the opportunity to summarise their case.
(b) The Chair of the panel will sum up what they have heard before concluding the meeting.
8.4. The Appeal Panel
(a) Nothing stated above will prevent the appeal panel from seeking amplification on any statement made or from asking questions to ascertain whether statements will be supported by evidence.
(b) Where it is identified that insufficient evidence has been submitted to support the case, or that a thorough investigation has not taken place, then the appeal panel have the right to suspend a decision until appropriate evidence is provided or to instigate a further investigation to ensure all the facts of the case are considered. In such circumstances, the meeting will be re-convened at the earliest opportunity or the final decision will be communicated in writing.
8.5. Adjournments
(a) The appeal panel may, at their discretion, adjourn the hearing in order that further evidence may be produced by either party, or adjourn for any other reason.
(b) During an adjournment all parties, with the exception of the appeal panel, will withdraw.


8.6. Reaching a Decision
(a) The appeal panel will deliberate in private, only recalling both parties to clear points of uncertainty on evidence already given. If recall is necessary, both parties shall return notwithstanding only one is concerned with the point giving rise to doubt.
(b) Where possible, decisions will be made on the day of the hearing and will be communicated to both parties by recall. Where this is impractical the appeal panel has discretion to make alternative arrangements (e.g. re-convene at a later date or inform by telephone or letter).
(c) Written confirmation of a decision will normally be provided within seven calendar days of the hearing.
(d) The appeal panel’s decision is final and concludes the Trust’s appeal process.
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Appendix 10. Levels of Authority for Disciplinary Action
Decisions relating to disciplinary action should only be taken by a manager with seniority in rank to the individual.
	Action
	Level of authority

	First Written Warning 
	Immediate Line Manager

	
	Ward Manager/Matron

	
	Head of Service (clinical/Non-Clinical)

	
	Care Group General Manager/Head of Nursing and AHPs

	
	Clinical Director

	
	Any other senior member of staff who reports directly to an Executive Director including the Chief Medical Officer or delegated representative.

	Final Written Warning
	As above

	Dismissal/Suspension
	Any Care Group General Manager/ Head of Nursing and AHPs (or other managers within the line with written delegated authority).

	
	Any senior member of staff who reports directly to an Executive Director.

	
	Deputy Director

	
	Clinical Director

	
	Chief Medical Officer or nominated deputy

	
	Executive Director or nominated deputy

	
	Chief Executive (for cases involving executive directors)

	Appeals against a formal warning
	Someone next in seniority to the person issuing warning, who has not been previously involved.

	Appeal against dismissal
	Executive Director or nominated deputy





[bookmark: _Toc83720268][bookmark: _Toc84318031][bookmark: _Toc115082223][bookmark: _Toc230773334][bookmark: _Appendix_11._Disciplinary]Appendix 11. Disciplinary Transfer – Key Principles
1. It is the responsibility of the Chair of the panel to decide if final written warning and disciplinary transfer, with or without demotion, is appropriate and to oversee the process.
2. When considering disciplinary transfer, the Chair of the panel, with the support of a member of the People Partner Team, must review current available vacancies within the Trust as advertised on NHS Jobs. The Trust cannot create posts to accommodate transfer.
Consideration should be given to the staff member’s current knowledge and skills.
3. Demotion by one or two bands below current role will be considered reasonable. Under no circumstances will a higher role be considered.
4. Disciplinary transfer will not attract the right to any pay protection.
5. The Chair must record the specific reasons for demotion, considerations and restrictions for future roles. These restrictions will remain in place for the duration of the warning.
For example:
· Bullying and harassment – not to be transferred into a supervisory role.
· Drug error – not to be in a dispensing or administering role.
· Inappropriate behaviour – consideration of non-patient/customer facing roles.
This list is not exhaustive.
6. Fixed term, temporary or secondment roles will not be considered suitable for disciplinary transfer.
7. It is also the employee’s responsibility to ensure they do not breach these restrictions when obtaining future employment within the Trust (including bank and agency) for the duration of the warning. Failure to comply may lead to further disciplinary action.
8. The role to which the staff member will be transferred will be identified and confirmed prior to the conclusion of the hearing process. In exceptional circumstances (determined by the Chair) this may take up to two working days.
9. Suitability of the role will be decided by the Chair (taking into account specialist advice, e.g. People Partner team or OH). If the staff member does not agree with the course of action, then dismissal is the only alternative.
10. Any transfers will be subject to OH or Disclosure and Barring Service (DBS) clearance where appropriate.
11. The transfer will include an action plan but will not encompass a work trial.
12. Roles on all sites will be considered as a result of disciplinary transfer. Any costs incurred, e.g. travel, parking, will not be reimbursed.
[bookmark: _Appendix_12._Managing][bookmark: _Toc83720269][bookmark: _Toc84318032][bookmark: _Toc115082224][bookmark: _Toc230773335]Appendix 12. Managing Safeguarding Allegations Flow ChartThe allegation is initially discussed with the line manager, Nominated Safeguarding Senior Officer and the Safeguarding Lead in order to make a speedy risk assessment and agree actions. The Local Authority Designated Officer (LADO) (children), Principle Social Worker (adults) may also be involved at this stage.
The allegation is reviewed and immediate actions agreed.
Child/young person/adult considered to be at risk of significant harm.
If no case exists dismiss allegations. No further action required. Consider staff member support and reintegration into work. Occupational Health support if needed.
Child/young person/adult considered Not to be at risk of significant harm, but further investigation required.
Strategic Executive Information System or STEIS Incident – referral to Police, Social Care team and LADO (children) by Nominated Safeguarding Senior Officer. Consider Professional Regulatory Body and complete Disclosure and Barring Service (DBS) referral.
Police informed.
Trust case strategy meeting and investigation. DBS informed.
Case managed via the Local Authority safeguarding procedures.
Police Investigation (NB: This may be on-going long-term).
Track/Monitor/Progress.
If no case exists dismiss allegation. No further action required. Close incident on STEIS, DBS and Professional Regulatory Body.
Disciplinary Hearing.
Consider investigation report/outcomes/lessons learned.
Dismissal or other disciplinary action.
(NB: Staff member has right of appeal against action).
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[bookmark: _Hlk80167566]Impact Assessment Tool
Overlapping Employee Relations Processes
No processes should be delayed where, to do so, would impact on patient and/or staff safety.
This impact assessment tool is to be used prior to any decision being taken about whether to temporarily suspend a process in order to deal with a counter allegation. It should be completed by the line/commissioning manager with advice from a People Partner.
	Current investigation details:
	

	Counter allegation details:
	


Please complete the risk analysis below to ascertain whether suspension of current investigation may have a detrimental impact on patient or staff safety.
Risk analysis (see table below for grading)
	Risks
	Yes
	No
	Risk
Likelihood (L)
	Risk Consequence
(C)
	Score
(L x C)

	Risk of harm to patients
	☐	☐	
	
	

	Risk of harm to employees
	☐	☐	
	
	

	Risk of harm to self
	☐	☐	
	
	

	Risk of harm to Trust
	☐	☐	
	
	

	Risk of continued fraud
	☐	☐	
	
	

	Risk to service provision
	☐	☐	
	
	

	Risk to investigation process
	☐	☐	
	
	

	Some other substantial reason
	☐	☐	
	
	


Risk grading
	
	Likelihood (L)

	Consequence (C)
	1 - Rare
	2 - Unlikely
	3 - Possible
	4 - Likely
	5 – Almost certain

	5 Catastrophic 
	5 
	10 
	15 
	20 
	25 

	4 Major 
	4 
	8 
	12 
	16 
	20 

	3 Moderate 
	3 
	6 
	9 
	12 
	15 

	2 Minor 
	2 
	4 
	6 
	8 
	10 

	1 Negligible 
	1 
	2 
	3 
	4 
	5 

	


	
	1 – 3 Low risk
	
	4 – 6 Moderate
	
	8 – 12 High risk
	
	15 – 25 Extreme risk




Actions to be taken to reduce risk
	Risk
	Mitigation action
	New Risk Rating
(following implementation 
of mitigation action)

	
	
	


Decision on outcomes following risk analysis
	What action do you intend to take in respect of the current investigation?
	

	What action do you intend to take in respect of the counter-allegation?
	

	

	Signed:
	Date:

	Name and job title:

	Signed:
	Date:

	Name of People Partner:


Please ensure a copy of this form is retained on the investigation file(s).
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