
 

 

SUMMARY REPORT 
TRUST BOARD (IN PUBLIC) 2 May 2019 Agenda Number: 

14.1 
Title of Report NHS Self Certification: Provider License 
Accountable Officer Kate Shields, Chief Executive 

Author(s) Brian Courtney, Interim Company Secretary  

Purpose of Report What does the report seek, decision, to highlight a concern, 
provide an update etc. 

What is the question for 
the meeting to 
consider? 

To inform the Board of the requirement for NHS providers to 
self‐certify after the financial year‐end. The aim of self‐
certification is for NHS Trusts/NHS Foundation Trusts to carry 
out assurance that they are in compliance with the conditions. 
The Trust must sign off on self‐certification no later than 31 May 
2019 for Condition G6 and 30 June 2019 for Condition FT4. 

Recommendation  The Board is recommended to: 
• Approve the self‐certification as an accurate reflection of the 

Trust position. 

Consultation 
Undertaken to Date 

Any linked meetings where issues discussed, any discussion 
with outside organisations, any formal consultation 

Signed off by Executive 
Owner 

Kate Shields date 

Reviewed by Executive 
Team 

Executive Meeting 24 March 2019 

Reviewed by Board 
Committee (where 
applicable) 

i.e. Quality Assurance 
Committee 

date 

Reviewed by Trust 
Board (where 
applicable) 

i.e. scheduled to be / has been 
discussed 

date 

Date(s) at which 
previously discussed by 
Trust Board / Committee 

Provide details of when there has been previous discussion at 
the Trust Board and/or Committee meeting. 

Next Steps The Trust will undertake an annual self‐certification declaration 
after the financial year‐end which will be signed off by the 
Board and published on the Trust website. 

  

Executive Summary 
NHS Trust have been required to self-certify since 2017/18, despite being exempt from 
requiring to hold the provider licence, directions from the Secretary of State required NHS 
Improvement to ensure that NHS Trusts complied with conditions equivalent to the licence 
as it deemed appropriate. 
 



 

 

Providers need to self‐certify after the financial year‐end. The aim of self‐certification is for 
providers to carry out assurance that they are compliant with the conditions. The Trust is 
required to publish the self-certification and are not required to submit the compliance 
templates/evidence following sign‐off.  
The Conditions: 
 
Condition G6‐ Condition G6(3) requires the provider has taken all precautions to comply 
with the licence, NHS acts and NHS Constitution. To be completed by 31 May 2019 
Condition G6(4)). Publication of condition G6(3) self-certification by 30 June 2019. 
 
Condition FT4‐ Condition FT4(8) The provider has complied with required governance 
arrangements. To be completed by 30 June  
 
Outcomes: 
The Trust has self‐certificated as compliant with all conditions except Condition FT4a,and 
does not comply fully with Conditions FT4c and  FT4d. The attached templates contain a 
narrative 
Deadlines: 
Boards must sign off on self‐certification no later than: 
‐ Condition G6: 31 May 2019. 
‐ Condition FT4: 30 June 2019. 
 
Financial Risks No apparent financial risks are associated with these 

compliance statements 

Key Risks  The Board are required to respond ‘Confirmed’ or ‘Not 
Confirmed’ to the Corporate Governance Statement setting out 
any risks and mitigations actions planned for each area. 

Disclosure Statement NHS trusts are legally subject to the equivalent of certain 
provider licence conditions (including Condition G6 and 
Condition FT4) and must self‐certify under these licence 
provisions. 

Equality and Diversity 
Statement 

No obvious impact. Considerations will be made as appropriate. 

 



Worksheet "FT4 declaration" Financial Year to which self-certification relates 2018/19 Please Respond

Corporate Governance Statement (FTs and NHS trusts)

The Board are required to respond "Confirmed" or "Not confirmed" to the following statements, setting out any risks and mitigating actions planned for each one

Corporate Governance Statement Response Risks and Mitigating actions

1 Confirmed The Trust has reviewed all aspects of corporate governance following a Care Quality Commission Well-Led Governance Review. 

This includes:  - revising the  Board Committee structure and membership, - have recruited substantive Chairwoman, CEO, 

Director of integrated Governance, Director of Operations and Director of Human Resources & OD. - have recruited a substantive 

Non-Executive Director and are out to recruit another Non-Executive Director. In addition we have recruited  two Associate Non-

Executive Directors. The Trust operates in accordance with its Establishment Order, its Standing Orders/Standing Financial 

Instructions and, where relevant, in accordance with the Code of Governance for Foundation Trusts. 

#REF!

2 Confirmed The Trust always accepts and implements any guidance received The Trust, to the best of its knowledge, complies with NHS 

Improvement guidance regarding matters of corporate governance, subject to the comments stated at 1 (above) and 4 (below).

#REF!

3 Confirmed The Board meets on a monthly basis to discharge its statutory responsibilities and has established the necessary statutory (Audit, 

Remuneration) and non-statutory (Quality Assurance, Finance and Performance, People & Organisational Development) Board 

Committees under Terms of Reference which adopt national best practice. The effectiveness of the Board and its Committees is 

reviewed annually. There are clear reporting lines for staff throughout the organisation, this has been strengthened by an internal 

restructure with a move to seven Care Foups to replace the previous divisional structure #REF!

4 Not confirmed The Trust does not comply with Condition FT4a,and does not comply fully with Conditions FT4c and  FT4d. 

The Board has approved a control total compliant financial plan for 2019/20 which identifies a £14m savings target and supports 

the delivery of the Operational Plan. By setting a control total compliant plan the Trust is able to achieve PSF, FRF and MRET 

funding fo £17.3m. The Trust continues to prepare its financial statements on a going concern basis.

The Trust does not fully comply with Condition FT4c. The Trust's last CQC inspection report published in December 2018 noted 

that the Trust’s overall rating was ‘requires  improvement’, with safe, effective and responsive rated as requires improvement. Well-

led was rated inadequate and caring was rated good. The Trust remains in Special Measures. The Trust was issued with a s.29(A) 

Warning Notice by the Regulator.

The Trust continues to implement its Quality Improvement Programme which focuses on strong governance, tackling delays and 

safety culture. 
#REF!

5 Not confirmed The processes, systems, information flows and accountabilities underpinning the work of the Board and Board capability/capacity 

are, in general, considered adequate, and have improved throughout the year due to implementation of  the action plan arising from 

the Well-Led Review which was undertaken in 2018. Substantive appointments have been made at Board Level in response to the 

review, with CEO, Chairwoman, a Non-Executive Director, two Associate Non-Executive Directors, Director of Operations, Director 

of People and OD, Director of Integrated Governance all now filled substantively.

The Trust also has strengthened its  ‘ward-to-board’ governance processes in year with the move to Care Groups and further work 

will be undertaken in 2019/20 to inbed the new structure and management teams. Both  the Board and Quality Assurance 

Committee  receive ‘direct assurance’ as to the Trust’s adherence to clinical quality standards via the ‘ward-to-board’ performance 

dashboard which is produced on a monthly basis. The Trust continues to implement the  ‘ward accreditation’ programme.

#REF!

6 Confirmed Substantive appointments to the Board of Directors gives greater assurance in this Area

#REF!

Signed on behalf of the Board of directors, and, in the case of Foundation Trusts, having regard to the views of the governors

Signature Signature

Name Kate Shields Name Mairi McLean

A

OK

Mitigation in relation to FT4a and FT4d: 1. Care Group Performance Reviews in place, occurring on a monthly basis. 2. People and OD Quality and Cost Improvement Transformation Board oversees pay related savings and pay spend, meeting fortnightly from May 19. 3.  

Finance and Performance  Committee meets on a monthly basis to scrutinise financial performance. Savings Framework in place for 2019/20.

Mitigation in relation to FT4c: Trust Management Group (TMG) replaced with a fortnightly Executive Board, alternating between Quality and Safety and Finance, Performance and People. Also an operational board has been formed which meets monthly.

Further explanatory information should be provided below where the Board has been unable to confirm declarations under FT4.

The Board is satisfied that there are systems to ensure that the Licensee has in place personnel on the Board, 

reporting to the Board and within the rest of the organisation who are sufficient in number and appropriately 

qualified to ensure compliance with the conditions of its NHS provider licence.

The Board is satisfied that the Licensee applies those principles, systems and standards of good corporate 

governance which reasonably would be regarded as appropriate for a supplier of health care services to the 

NHS.

The Board has regard to such guidance on good corporate governance as may be issued by NHS Improvement 

from time to time

The Board is satisfied that the Licensee has established and implements: 

(a) Effective board and committee structures;

(b) Clear responsibilities for its Board, for committees reporting to the Board and for staff reporting to the 

Board and those committees; and

(c) Clear reporting lines and accountabilities throughout its organisation.

The Board is satisfied that the Licensee has established and effectively implements systems and/or processes:

(a) To ensure compliance with the Licensee’s duty to operate efficiently, economically and effectively;

(b) For timely and effective scrutiny and oversight by the Board of the Licensee’s operations; 

(c) To ensure compliance with health care standards binding on the Licensee including but not restricted to 

standards specified by the Secretary of State, the Care Quality Commission, the NHS Commissioning Board and 

statutory regulators of health care professions;

(d) For effective financial decision-making, management and control (including but not restricted to 

appropriate systems and/or processes to ensure the Licensee’s ability to continue as a going concern); 

(e) To obtain and disseminate accurate, comprehensive, timely and up to date information for Board and 

Committee decision-making;

(f) To identify and manage (including but not restricted to manage through forward plans) material risks to 

compliance with the Conditions of its Licence;

(g) To generate and monitor delivery of business plans (including any changes to such plans) and to receive 

internal and where appropriate external assurance on such plans and their delivery; and

(h) To ensure compliance with all applicable legal requirements.

The Board is satisfied that the systems and/or processes referred to in paragraph 4 (above) should include but 

not be restricted to systems and/or processes to ensure:

(a) That there is sufficient capability at Board level to provide effective organisational leadership on the quality 

of care provided;   

(b) That the Board’s planning and decision-making processes take timely and appropriate account of quality of 

care considerations;

(c) The collection of accurate, comprehensive, timely and up to date information on quality of care;

(d) That the Board receives and takes into account accurate, comprehensive, timely and up to date information 

on quality of care;

(e) That the Licensee, including its Board, actively engages on quality of care with patients, staff and other 

relevant stakeholders and takes into account as appropriate views and information from these sources; and

(f) That there is clear accountability for quality of care throughout the Licensee including but not restricted to 

systems and/or processes for escalating and resolving quality issues including escalating them to the Board 

where appropriate.



Worksheet "G6 & CoS7" Financial Year to which self-certification relates 2018/19 Please complete the 

explanatory information in cell 

1 & 2 General condition 6 - Systems for compliance with licence conditions (FTs and NHS trusts)

1 Confirmed

OK

3 Continuity of services condition 7 - Availability of Resources (FTs designated CRS only)

3a Confirmed

Please fill details in cell E22

3b

Please Respond

3c
Please Respond

Signed on behalf of the board of directors, and, in the case of Foundation Trusts, having regard to the views of the governors

Signature Signature

Name Mairi McLean Name Kate Shields

Capacity Chairwoman Capacity Chief Executive

Date Date

Further explanatory information should be provided below where the Board has been unable to confirm declarations under G6.

The board are required to respond "Confirmed" or "Not confirmed" to the following statements (please select 'not confirmed' if confirming another 

option).  Explanatory information should be provided where required. 

Following a review for the purpose of paragraph 2(b) of licence condition G6, the Directors of the Licensee are 

satisfied that, in the Financial Year most recently ended, the Licensee took all such precautions as were 

necessary in order to comply with the conditions of the licence, any requirements imposed on it under the NHS 

Acts and have had regard to the NHS Constitution.

OR

After making enquiries the Directors of the Licensee have a reasonable expectation, subject to what is 

explained below, that the Licensee will have the Required Resources available to it after taking into account in 

particular (but without limitation) any distribution which might reasonably be expected to be declared or paid for 

the period of 12 months referred to in this certificate. However, they would like to draw attention to the 

following factors (as described in the text box below) which may cast doubt on the ability of the Licensee to 

provide Commissioner Requested Services.

Declarations required by General condition 6 and Continuity of Service condition 7 of the NHS provider 

licence

In making the above declaration, the main factors which have been taken into account by the Board of 

Directors are as follows:

The Board confirms this position on account of its view that all reasonable steps to ensure compliance with the provider 

licence conditions, NHS legislation and the NHS Constitution have been taken. However, in making this statement, the 

Board acknowledges that the Trust continues to be non-compliant with aspects of the licence and NHS Constitution, as 

described within the Trust's FT4 declaration.

The Board also recognises that despite a more positive CQC inspection and an overall rating of "requires improvement" 

the Trust remains in Special Measures. However, the Statement confirms that the Board believes that the steps it has 

taken, or is proposing to take, will address the outstanding issues so that the Trust can exit special measures in the 

coming year. 

EITHER:

After making enquiries the Directors of the Licensee have a reasonable expectation that the Licensee will have 

the Required Resources available to it after taking account distributions which might reasonably be expected 

to be declared or paid for the period of 12 months referred to in this certificate.

OR

In the opinion of the Directors of the Licensee, the Licensee will not have the Required Resources available to 

it for the period of 12 months referred to in this certificate.

Statement of main factors taken into account in making the above declaration



 

 

SUMMARY REPORT 

TRUST BOARD (IN PUBLIC) 2 May 2019 Agenda Number: 14.2 

Title of Report Update on formal enforcement action at NHS trusts and 
foundation trusts 

Accountable Officer Kate Shields, Chief Executive 

Author(s) Brian Courtney, Interim Company Secretary 

Purpose of Report To bring to the attention of the Board of Directors to a letter 
received from NHS Improvement (NHSI). The letter set out the 
approach that NHSI takes with NHS Trusts and Foundation 
Trust. The Royal Cornwall Hospitals NHS Trust is in confirmed 
as being in segment 4 (Special Measures). 

The appendix to the letter sets out the circumstances in which 
enforcement action would be taken and the nature of the action.  

What is the question for 
the meeting to 
consider? 

The Board should note the report and seek assurances on the 
actions being taken in response. 

Recommendation  The Board is recommended to: 
• To receive and note the contents of the letter 

Consultation 
Undertaken to Date 

- 

Signed off by Executive 
Owner 

Kate Shields 25 April 2019 

Reviewed by Executive 
Team 

N/A  

Reviewed by Board 
Committee (where 
applicable) 

N/A - 

Reviewed by Trust 
Board (where 
applicable) 

Trust Board 2 May 2019 

Date(s) at which 
previously discussed by 
Trust Board / Committee 

The draft “undertakings” letter for 2018/19 was discussed at the 
Board of Directors meeting held on 4 April 2019. The 
Chairwoman signed the letter and returned this to NHS 
Improvement as agreed at the Board 

Next Steps A 2019/20 “undertakings” letter is to be drafted and will be 
brought to a future meeting of the Board of Directors to be 
agreed. 



 

 

  

Executive Summary 
NHS Improvement exercises its formal powers under the National Health Service Act 2006 
in relation to NHS trusts.  
The attached letter set out the approach that NHS Improvement takes with NHS Trusts and 
Foundation Trust, in particular trusts placed in segment 3 (requires mandated support) and 
segment 4 (special measures). 
 
Royal Cornwall Hospitals NHS Trust is in segment 4. 
 
Enforcement action takes the form of ‘enforcement undertakings’, or ‘undertakings’ and 
consist of an undertaking from a provider to take action to address the licence breach, which 
is then accepted formally by NHSI. RCHT, as a result of this action, will receive mandated 
support in respect of:  

• Financial sustainability  
• Workforce  
• 4-hour performance improvement  
• 18 weeks referral to treatment performance improvement  
• Diagnostics  
• Cancer performance improvement  
• Quality of care  
• Governance 
Financial Risks None directly linked to the undertakings, however if 

performance in relation to financial sustainability and 4-hour 
performance are not delivered financial support may be 
reduced or withdrawn 

Key Risks  Not delivering on the undertakings set out in the letter will 
result, potentially, in the Trust remaining in segment 4 of the 
Single Operating Framework and in special measures. 

Disclosure Statement N/A 

Equality and Diversity 
Statement 

N/A 

 



 
NHS England and NHS Improvement 

 
 

Kate Kennally 
Chair of the Transformation Board 
kkennally@cornwall.gov.uk 
 
Kate Shields 
Chief Executive 
Royal Cornwall Hospitals NHS Trust  
kateshields@nhs.net 
 
Jackie Pendleton 
Accountable Officer 
NHS Kernow Clinical Commissioning Group 
j.pendleton@nhs.net 
 

 

 
Dear Kate, Kate and Jackie 
 
Update on formal enforcement action at NHS trusts and foundation trusts  
 

1. As you are aware, NHS Improvement oversees both NHS trusts and 
foundation trusts under the Single Oversight Framework (SOF).  Under the 
SOF, trusts are placed in segments according to the level of support required.  
The current segmentation of all NHS trusts and foundation trusts can be found 
on our website.   
 

2. Where NHS Improvement considers that a trust requires mandated support or 
to be placed in special measures, that trust will be placed in segment 3 or 4, 
respectively.  For these trusts, NHS Improvement underpins the support 
provided with formal enforcement action (for example, enforcement 
undertakings).   
 

3. We have recently concluded an exercise to place all trusts in segments 3 and 
4 on an equivalent footing, irrespective of legal form.  This means that all such 
providers have their mandated support set out in enforcement action, usually 
in the form of undertakings agreed between them and NHS Improvement.   
 

4. An explanation of such formal enforcement action, and the circumstances in 
which NHS Improvement considers using it, is appended to this letter.   
 

5. This letter is to inform you and other local stakeholders of the mandated 
support and related enforcement action which is in place at providers in 
Cornwall.  
 

6. Royal Cornwall Hospitals NHS Trust – segment 4 
 

Richard Schofield 

Locality Director South West 

South West House 
Blackbrook Park Avenue 

Taunton 
TA1 2PX 

 
07341 942532 

Richard.Schofield4@nhs.net 
 

18 April 2019 

mailto:kkennally@cornwall.gov.uk
mailto:kateshields@nhs.net
mailto:j.pendleton@nhs.net
https://improvement.nhs.uk/resources/single-oversight-framework-segmentation/
mailto:Richard.Schofield4@nhs.net


Mandated support in respect of:  
 
Financial sustainability 
Workforce 
4-hour performance improvement 
18 weeks referral to treatment performance improvement 
Diagnostics 
Cancer performance improvement 
Quality of care 
Governance 
 
Enforcement undertakings accepted on 4 April 2019. 
 

7. The mandated support described above should not be seen in isolation as it 
represents only the formal regulatory aspect of NHS Improvement’s response 
to the challenges a provider may be facing.  Other forms of support provided 
by NHS Improvement or other organisations will not will not involve the use of 
formal enforcement action.   
 

8. NHS Improvement has a duty to publish formal enforcement action it takes at 
NHS foundation trusts and to inform certain stakeholders.  In addition to this 
letter, full details of mandated support provided to NHS foundation trusts is 
available on the FT directory and we expect to publish information on NHS 
trusts very shortly, making information available on all providers irrespective of 
legal form.  In future, we expect to discuss such as action with you as part of 
the evolving relationship between STPs/ICSs and NHS Improvement and NHS 
England.   

 
Yours sincerely  

 
Richard Schofield 
Locality Director South West  
NHS England and Improvement 
 
cc Mark Cooke, Director of Strategy and Transformation South West NHS 
 England and Improvement 

Mary Cridge, Head of Inspections, Care Quality Commission 
  

https://www.gov.uk/government/publications/nhs-foundation-trust-directory/nhs-foundation-trust-directory


Appendix – Overview of NHS Improvement’s use of undertakings and other 
enforcement action 
 
Circumstances in which NHS Improvement will consider and use formal 
enforcement action 

 
1. NHS Improvement oversees both NHS trusts and foundation trusts under the 

Single Oversight Framework (SOF).  NHS foundation trusts are required to 
comply with the conditions of their provider licence, and NHS trusts are 
required to comply with equivalent conditions.  Oversight under the SOF is 
therefore based on the conditions of the provider licence,   
 

2. The SOF sets out four segments, which providers placed in according to NHS 
Improvement’s assessment of their support needs: 
• Segment 1 – maximum autonomy 
• Segment 2 – targeted support 
• Segment 3 – mandated support 
• Segment 4 – mandated support and special measures 

 
3. For mandated support in segment 3 or 4, NHS Improvement must consider 

that there is an actual or suspected breach of the licence conditions (or 
equivalent conditions for NHS trusts).  In such cases, NHS Improvement may 
use its statutory powers to secure that specified action is taken.  
 

4. The legal basis of NHS Improvement’s formal powers will depend on the legal 
form of the provider.    NHS Improvement exercises the enforcement powers of 
Monitor under the Health and Social Care Act 2012 in relation to NHS 
foundation trusts and the powers of the NHS Trust Development Authority 
under the National Health Service Act 2006 in relation to NHS trusts.   
 

5. NHS Improvement may use its statutory powers where it is satisfied, or has 
reasonable grounds to suspect, that a trust has provided, or is providing, NHS 
health care services in breach of its licence conditions (or equivalent in the 
case of an NHS trust). 
 

6. In the case of an NHS foundation trust, NHS Improvement may also impose an 
‘additional licence condition’ (see below) on the basis that the trust’s 
governance is such that it will fail to comply with one or more of the conditions 
of its licence.   
 

7. Use of NHS Improvement’s enforcement powers should not be seen in 
isolation as they represent only the formal, regulatory aspect of NHS 
Improvement’s response to the challenges a provider may be facing.  Other 
forms of support provided by NHS Improvement or other organisations will not 
typically be set out in formal regulatory action.   

 
 
 
 
 



Use and types of formal enforcement action 
 

8. The most common form of enforcement action is ‘enforcement undertakings’, 
or ‘undertakings’.  These are used for both NHS trusts and foundation trusts 
and consist of an undertaking from a provider to take action to address the 
licence breach, which is then accepted formally by NHS Improvement.   
 

9. Undertakings should be agreed for each area where NHS Improvement 
believes that mandated support is required.  For example, areas commonly 
addressed by undertakings include quality of care, operational performance, 
financial sustainability and governance.   
 

10. In each area, the provider agrees to undertake the actions required to ensure 
that the licence breach (or equivalent) in question does not continue or recur.   
 

11. In certain circumstances, NHS Improvement may decide to use other statutory 
powers to require that necessary action is taken (if, for example, a provider 
was not prepared to offer appropriate undertakings).  NHS Improvement can 
require such action by: 

 
11.1 in the case of an NHS foundation trust, imposing discretionary 

requirements: these may be similar in structure to enforcement 
undertakings, but are imposed by NHS Improvement rather than 
agreed between the parties; and 
 

11.2 in the case of an NHS trust, giving the trust directions about the 
exercise of its functions. 

 
12. In addition, for NHS foundation trusts, NHS Improvement may impose an 

“additional licence condition” with which the trust must comply alongside its 
standard licence conditions.  NHS Improvement may do so where it is satisfied 
that the trust’s governance is such that it will fail to comply with one or more of 
the conditions of its licence.  In practice, this power is used for more serious 
governance failings.  The usual form of the condition is to require the trust to 
have sufficient board leadership capacity and capability to address the issues 
at the trust.  If the condition is breached, NHS Improvement may require 
removal or replacement of board members. 

 
Removal of mandated support 
 

13. When an NHS trust or foundation trust has discharged all the actions required 
under its formal enforcement action and mandated support is no longer 
required, NHS Improvement will lift or end the formal enforcement action and 
the provider will return to segment 1 or 2.   This may also involve the issuing of 
a “compliance certificate” confirm that the relevant undertakings have been 
complied with. 
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